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Judicial Politics7

Today politics lies squarely at the heart of the federal judicial selection 
process. That is nothing new, but partisan maneuvering in the Senate, 

which has the power to confirm or reject Supreme Court and lower federal 
court nominees put forward by the president, went to new extremes dur-
ing the last year of the Obama administration and the opening months of 
the Trump administration. The lengths to which the Republican-controlled 
Senate went to block the confirmation of Obama’s judicial nominees gave 
Trump the opportunity to appoint a backlog of judges when he took office.

The most visible, and arguably the most audacious, obstruction came 
at the Supreme Court level when Justice Antonin Scalia, one of the Court’s 
most reliably conservative voters, died unexpectedly on February 13, 
2016. Senate majority leader Mitch McConnell (R-KY) almost immediately 
declared that the Republican-controlled Senate would not even consider any 
nominee put forward by President Obama. Retorting that the Senate had 
a constitutional duty to act on a nominee, Obama nonetheless nominated 
Merrick Garland, the centrist chief judge of the D.C. Circuit, on March 16, 

Photo 7.1 Supreme Court Justice Anthony Kennedy swears in Neil Gorsuch as a new member of the 
Court while President Trump and Gorsuch’s wife, Louise, look on.
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402  Part II | The President and The Government

2016. He did so with more than ten months left in his term—more than 
enough time to complete the confirmation process. Despite a long tradi-
tion of presidents nominating and the Senate considering Supreme Court 
nominees in election years, Republicans followed McConnell’s lead and 
blocked hearings on Garland’s nomination, which expired on January 3, 
2017, at the end of the 114th Congress.1 This allowed President Trump to 
nominate Scalia’s replacement. His choice, Neil Gorsuch—a judge on the 
U.S. Court of Appeals for the Tenth Circuit—faced opposition from Senate 
Democrats, who believed that Republicans had stolen a seat from Presi-
dent Obama. But when Democrats launched a filibuster that Republicans 
did not have the votes to overcome, Republicans employed the “nuclear 
option”—changing the rules of the game to prohibit filibusters of Supreme 
Court nominees and allow them to be approved by a simple majority vote. 
Democrats had likewise employed the “nuclear option” to end filibusters of 
lower federal court judges in 2013 when they controlled the Senate.

Well beyond refusing to consider the Garland nomination, Republi-
cans consistently obstructed Obama’s lower court nominees during his last 
two years in office—refusing even to consider 52 of them. During that 
time, Republicans confirmed only 18 of Obama’s 62 district court nomi-
nees and only one of Obama’s eight court of appeals nominees. Compare 
that with the last two years of the previous three two-term presidents (all 
of whom also faced a Senate controlled by the opposition). The Senate 
confirmed 67 district court and 17 court of appeals judges nominated by 
Ronald Reagan, 58 district court and 15 court of appeals judges nominated 
by Bill Clinton, and 58 district court and 10 court of appeals judges nomi-
nated by George W. Bush.2 The backlog of vacancies when Trump took 
office combined with new vacancies that would naturally occur during his 
term allowed him, with the help of the Senate controlled by fellow Repub-
licans, to appoint 30 court of appeals judges in just his first two years in 
office (a record number). By the end of Trump’s first two years in office, the 
Senate had also confirmed 53 district court judges.3

The resignation of Justice Anthony Kennedy in 2018 allowed Trump 
to appoint a second justice to the Supreme Court, Brett Kavanaugh, con-
firmed by a narrow 50–48 vote after contentious confirmation hearings 
that included dramatic testimony from Christine Blasey Ford alleging 
that Kavanaugh had sexually assaulted her when they were both in high 
school. Kavanaugh’s confirmation cemented a conservative majority on the 
Supreme Court. Had the Senate confirmed Garland, it would have been 
a 5–4 majority leaning ideologically the other way. If he wins a second 
term, Trump will almost certainly have the opportunity to replace at least 
one more current Justice. The three oldest members of the liberal wing 
of the Court will be 91 (Ruth Bader Ginsburg), 86 (Stephen Breyer), and  
70 (Sonia Sotomayor) on January 20, 2025, while the three oldest members 
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Chapter 7 | Judicial Politics  403

of the conservative wing will be 76 (Clarence Thomas), 74 (Samuel Alito), 
and 69 (John Roberts).

It is not surprising that the appointment process for federal judges has 
become a high-stakes political battle. The ability to shape the future direc-
tion of judicial decision-making through court appointments is no small 
opportunity. While the Supreme Court is the ultimate arbiter of cases deal-
ing with such politically volatile issues as abortion, affirmative action, gun 
control, health care reform, immigration, and LGBT rights, to name just a 
few, the Court decides so few cases each year (roughly 80) that the lower 
federal courts remain effectively the court of last resort in many instances.

In this chapter, we examine the relationship between the president 
and the federal courts. In the first section, we analyze the most important 
influence the president exerts over these courts: the power to nominate 
their members. We then explore other means by which the chief execu-
tive affects the business of the courts and, finally, the reverse situation: 
how the federal courts, and the Supreme Court in particular, influence the 
actions of the president.

Presidential Appointment of Federal Judges

Perhaps the greatest impact the president can have on the courts is the 
selection of federal judges who share the administration’s policy goals. 
These judges include not only the nine justices of the U.S. Supreme Court 
but also more than eight hundred judges who sit on lower federal courts. 
The Constitution established (and requires) one Supreme Court. It autho-
rized (but did not require) Congress to create lower federal courts. Con-
gress created lower courts almost immediately through the Judiciary Act 
of 1789, and that system has grown and evolved since then. These federal 
judges are nominated by the president, confirmed by the Senate, and serve 
“during good Behaviour.” In other words, they have life tenure subject to 
impeachment or resignation.4 Once they are on the bench, federal judges 
can influence judicial policymaking for years, usually many more than the 
president who appoints them.

One might think that impartial judges who objectively apply the law 
according to set standards of interpretation should all arrive at the same 
“correct” outcome in cases that come before them. In practice, judges hold 
very different views about how to interpret legal texts. Moreover, judges are 
human beings who are influenced, at least in part, by their backgrounds, 
personal beliefs, and judicial philosophies. As a result, different judges 
can—and do—reach different conclusions when confronted with the same 
case. Presidents, therefore, work hard to nominate judges with a judicial 
philosophy similar to theirs. Interest groups—well aware of the impact 
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404  Part II | The President and The Government

judges can have on policy—also take keen interest in these nominees.  
So, too, does the Senate, given its power to confirm or reject nominees.

Selection of Lower Federal Court Judges

There are two basic types of lower federal courts: (1) trial courts, which 
are called “U.S. district courts,” and (2) appellate courts, called “U.S. courts 
of appeals” or “circuit courts.”5 These courts are distinct from state courts. 
The United States has an overlapping system of state and federal courts, 
and each state structures its own court system. As a result, the country 
has fifty-one court systems—one at the federal level and one for each of 
the fifty states. State courts usually hear cases involving state law, and fed-
eral courts hear cases involving federal law. Sometimes a single action can 
provoke cases in both state and federal court. Timothy McVeigh violated 
federal law in 1995 when he blew up the Federal Building in Oklahoma 
City and was therefore tried in federal court. But he could also have been 
tried in state court for violating state law against murder. Moreover, a case 
involving state law that begins in state court can be appealed to federal 
court if it involves a federal question. A federal question exists if a state law 
is alleged to violate federal law, a U.S. treaty, or the U.S. Constitution. It 
can also exist if police or prosecutors are alleged to have violated the con-
stitutional rights of a criminal defendant. A person convicted in state court 
because of evidence gathered from an unreasonable search and seizure or 
a coerced confession could appeal to federal court. If there is no federal 
question, however, the highest state court remains the court of last resort. 
The manner of selecting state court judges varies from state to state and is 
completely unrelated to federal judicial selection.

Federal criminal and civil cases originate in U.S. district courts, which 
try the cases. Each of these courts has jurisdiction over a geographic area 
called a district. Each district falls within the boundary of a single state, 
and, by tradition, judges who come from that state are appointed to a dis-
trict’s courts.6 Every state has at least one district. Those with heavier case-
loads have more than one, and Congress occasionally adds new districts to 
accommodate increased caseloads. Because district courts are the point of 
entry to the federal judicial system, they hear more cases than any other 
kind of federal court. Currently more than 650 judges staff ninety-four 
district courts.

The courts of appeals are intermediate appellate courts between the 
district courts and the Supreme Court. Each has jurisdiction over a geo-
graphic area called a circuit, made up of several districts. There are twelve 
regional circuits: one for the District of Columbia and eleven numbered 
circuits covering the rest of the country. In addition, the Federal Circuit 
has nationwide jurisdiction to hear appeals in certain specialized types of 
cases (such as those involving patents), as well as appeals from the Court 
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of International Trade and the Court of Federal Claims. Unlike districts, the 
numbered circuits have jurisdiction over several states: The First Circuit, 
for example, covers Maine, Massachusetts, New Hampshire, and Rhode 
Island. The circuit courts hear appeals from the trial courts and decide 
whether the trial court made a legal error in trying the case. In other words, 
courts of appeals answer questions of law rather than questions of fact. 
Unlike in proceedings in the district courts, there are no witnesses, no tes-
timony, and no jury. Judges on the courts of appeals base their rulings on 
written legal arguments called briefs and on oral arguments presented by 
lawyers representing each side of the case. A panel of three judges usually 
hears appeals. A majority vote of the panel is necessary to overturn a lower 
court ruling, and the court of appeals issues a written opinion explaining 
its ruling.

Only about one-sixth of the litigants from the district courts appeal, so 
the caseload for the courts of appeals is significantly less than the caseload 
for the district courts. Even though they hear fewer cases than the district 
courts, the courts of appeals are influential because of their power to set 
precedents that are binding on the lower courts in their circuits. Because 
the U.S. Supreme Court accepts such a minuscule number of cases from 
the courts of appeals for review, the courts of appeals are effectively the 
court of last resort in more than 99 percent of the cases that come before 
them.7 Therefore, appointments to these courts are especially significant. 
That is why Trump’s 30 appointments in his first two years in office were 
likely to have a lasting impact.

In theory, the appointment process for lower federal courts is the same 
as for the Supreme Court: The president nominates, and the Senate either 
confirms or rejects. In practice, presidents have traditionally had less con-
trol over the selection of lower federal court judges than over the selec-
tion of Supreme Court justices. This is especially true at the district court 
level because of a practice called senatorial courtesy. This informal rule 
has existed since the early days of George Washington’s administration. It 
means that the Senate (out of courtesy) will generally refuse to confirm 
people to federal positions who do not have the support of the senators 
from the state where the vacancy exists.

Senatorial courtesy was institutionalized in the 1940s through the rou-
tinization of the so-called blue slip procedure.8 Both senators, regardless 
of party affiliation, from the state where the vacancy occurs receive a letter 
from the chairman of the Senate Judiciary Committee asking for advice 
about the nominee. Enclosed is a form, printed on blue paper, for the sena-
tor to comment on the nominee. Although senators may put their support 
or opposition in writing and return the form, it is understood that failure to 
return the blue slip amounts to a veto that will prevent committee hearings 
on the nominee—a de facto invocation of senatorial courtesy that usually 
blocks the nomination.9
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406  Part II | The President and The Government

The blue slip procedure is not a formal Senate rule and therefore has 
not been applied consistently over the years. For example, there has been 
disagreement as to whether home-state senators not of the president’s party 
should be able to block a nomination. During certain periods, the Judiciary 
Committee chair counted only blue slip vetoes from senators of the presi-
dent’s party.10 At other times, the chair held that either home-state sena-
tor, regardless of party, could scuttle a nomination. In 2019, Sen. Lindsey 
Graham (R-SC), the chair of the Senate Judiciary Committee, declared that 
blue slips would henceforth be honored only for district court nominees—
not for the more powerful court of appeals nominees.11 Thus, the Senate 
confirmed Eric Miller by a vote of 53–46 to fill a seat on the Ninth Cir-
cuit Court of Appeals without the support of either home-state senator on  
February 26, 2019. Senator Dianne Feinstein (D-CA), the ranking Demo-
crat on the Judiciary Committee, issued an angry statement saying that, 
before Miller, no nominee had been confirmed without the support of at 
least one home-state senator.12

Shifting standards for whether or how to use the blue slip often reflect 
partisan politics. During the last six years of Bill Clinton’s administration, 
when a Democrat controlled the White House and Republicans controlled 
the Senate, Judiciary Committee chairman Orrin Hatch of Utah routinely 
allowed blue slips from home-state Republicans to prevent hearings on 
many Democratic nominees. In other words, he allowed home-state sena-
tors who were not of the same political party as President Clinton to 
block his nominees. Once George W. Bush became president in 2001, 
however, Hatch abruptly shifted gears and sought to weaken the power 
of the blue slip. With a Republican in the White House, Hatch wanted 
to discount the veto power of home-state Democrats, saying that support 
of a home-state Republican should overcome opposition of a home-state 
Democrat. The New York Times called Hatch’s turnabout both ironic and 
audacious: Opposition Republicans had for six years “routinely obstructed” 
Clinton’s judicial nominations and were now trying to remove the possibil-
ity that opposition Democrats could do the same to Bush.13

As a result of senatorial courtesy and the blue slip, presidents tra-
ditionally turn to home-state senators for advice about whom to nomi-
nate. Home-state senators of the president’s party have the most influence, 
but some presidents—such as Obama—have also sought advice from 
home-state senators of the opposition party.14 (Even when they do so, 
presidents rarely appoint judges of the opposing party.) In the early days 
of the Republic—when communication was slow and difficult and the 
president was more isolated and removed from the various states than 
today— seeking advice made sense. It assumed that home-state sena-
tors were better able to identify qualified individuals than the president 
because they knew more about the existing pool of candidates. Over time, 
however, senators came to treat district court appointments as a form 
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Chapter 7 | Judicial Politics  407

of patronage. Robert F. Kennedy, who served as attorney general in his 
 brother’s  administration, went so far as to call it “senatorial appointment 
with the advice and consent of the Senate.”15

Political scientist G. Alan Tarr has pointed out that senatorial courtesy 
has influenced the type of individuals appointed to district courts. Because 
these appointments have long served as a form of political patronage for 
home-state senators of the president’s political party, Tarr said it was not 
surprising that roughly 95 percent of all district court judges appointed 
during the past hundred years had come from the same political party as 
the appointing president. Tarr also noted that “district court judges have 
usually ‘earned’ their positions by active party service in their state prior to 
appointment.”16

In an attempt to ensure the quality of these judges, the American Bar 
Association (ABA) created its Standing Committee on the Federal Judi-
ciary in 1946 to review the qualifications of all federal judicial nominees.17 

Republicans on the Senate Judiciary Committee embraced the ABA’s role—
partly to block some of President Harry S. Truman’s Democratic nominees. 
When Republican president Dwight D. Eisenhower entered office in 1953, 
he established a formal link between the White House and the ABA. The 
ABA would review the qualifications of all potential nominees before the 
president nominated anyone.

By the 1980s, however, Republicans had come to view the ABA 
with suspicion. Once a conservative organization, the ABA had become 
more liberal over time. Republicans were especially angry that in 1987 
four of the fifteen members of the ABA’s standing committee had rated  
Ronald Reagan’s failed Supreme Court nominee Robert Bork “not quali-
fied.” In March 2001, President Bush severed the White House link with 
the ABA— something his father had threatened to do in 1991. In a letter to 
ABA president Martha W. Barnett, White House counsel Alberto Gonzales, 
Bush’s second-term attorney general, wrote: “We will continue to welcome 
suggestions from all sources, including the ABA. The issue at hand, how-
ever, is quite different: whether the ABA alone—out of the literally dozens 
of groups and many individuals who have a strong interest in the composi-
tion of the federal courts—should receive advance notice of the identities 
of potential nominees in order to render prenomination opinions on their 
fitness for judicial service.”18

When Democrats regained control of the Senate from June 2001 
through the 2002 midterm elections, and again after the 2006 midterm 
elections, they reinstated a role for the ABA by promising not to hold hear-
ings on Bush’s judicial nominees until the Senate Judiciary Committee 
received their ABA ratings. Shortly after taking office, President Obama 
overturned Bush’s decision to sever the relationship between the White 
House and the ABA. Democrats argued that the ABA ratings validate a 
nominee’s professional qualifications and maintained that Bush’s attempt to 
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408  Part II | The President and The Government

bypass the ABA was part of an effort to appoint more ideologically extreme 
judges to the bench. The Trump administration once again jettisoned 
the ABA’ s official role in the nomination process, although the ABA said 
that it would continue to provide its evaluations to the Senate Judiciary  
Committee.19 Instead, Trump relied heavily on the conservative Federalist 
Society to help vet nominees.20

Since Jimmy Carter’s administration, presidents have exerted greater 
control over the selection of lower federal court judges than they used to, 
especially at the level of the courts of appeals. Some observers view this 
control as an attempt by presidents to appoint more ideological judges. 
Ironically, President Carter initiated the reform to institute merit selection 
of federal judges. He created the Circuit Court Nominating Commission by 
executive order in 1977. The commission diminished the role of senators 
in the selection of courts of appeals judges by taking control of the screen-
ing process for nominees. Under the new system, the commission would 
submit a short list of qualified nominees to the president, who would then 
nominate someone from that list.21 Carter also urged senators to create, vol-
untarily, nominating commissions to advise him on the selection of district 
court judges from their states. By 1979, senators from thirty-one states had 
created such commissions.22 The changes were made to help ensure that 
the awarding of judgeships would be based on qualifications and not used 
as political patronage.

Despite Carter’s emphasis on merit in judicial selection, his appoint-
ments were partisan: Over 90 percent of his district court appointments 
and just over 82 percent of his appeals court appointments were Demo-
crats.23 Carter also practiced affirmative action when selecting judges. He 
made a deliberate effort to place women, African Americans, and Hispanics 
on the federal judiciary—appointing more of each than had been placed on 
the bench by all previous presidents combined.24

Ronald Reagan transformed the selection process when he took office 
in 1981. He abolished Carter’s commission system and seized control of the 
selection process as part of an effort to identify nominees who reflected his 
administration’s ideology. He created the President’s Committee on Federal 
Judicial Selection, staffed by representatives of the White House and the 
Justice Department, to conduct the screening—which included extensive 
interviews of all leading candidates. Sheldon Goldman called it “the most 
systematic judicial philosophical screening of candidates ever seen in the 
nation’s history.”25 Reagan’s attorney general, Edwin Meese III, bluntly said 
the appointments were meant to “institutionalize the Reagan revolution 
so it can’t be set aside no matter what happens in future presidential elec-
tions.”26 By the time he left office, Reagan had set a new record for the 
number of lower federal judges appointed: 290 district court judges and 
78 appeals court judges.27 George H. W. Bush appointed almost two hun-
dred additional federal judges during his four years as president. Presidents 
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Carter, Reagan, and George W. Bush all benefited from legislation that 
 significantly expanded the number of federal judges, but no president since 
1990 has enjoyed a similar expansion. For example, during Clinton’s eight 
years in office, Congress created only 9 additional seats—as compared with 
85 under Bush, 85 under Reagan, and 152 under Carter.28

Recent presidents have also faced deliberate slowdowns of the con-
firmation process. This is largely a result of extended periods of divided 
government, as discussed in chapter 5. For example, Clinton faced a 
Senate controlled by opposition Republicans during his last six years in 
office. In 1997, Republican senators orchestrated a slowdown of the con-
firmation process to protest what they called Clinton’s “activist” (liberal) 
nominees. Such charges may have reflected partisan hyperbole more than 
fact. Studies suggest that Clinton’s nominees were actually quite moder-
ate, even the nominees confirmed before Republicans took control of the  
Senate.29 Clinton’s appointees also had the highest ABA ratings of the past 
four presidents.30

As a result of the Republican slowdown, 10 percent of seats on the 
federal judiciary were vacant by the end of 1997. In the face of such results, 
even Chief Justice William Rehnquist, a conservative appointed by Reagan, 
criticized the Senate slowdown. In his annual State of the Judiciary report, he  
wrote: “The Senate is surely under no obligation to confirm any particular 
nominee, but after the necessary time for inquiry, it should vote him up or 
vote him down.”31 In part because of Rehnquist’s criticism, Senate Republi-
cans backed away from their slowdown, and the backlog of vacancies eased 
in 1998. But the delaying tactics returned in 1999 and continued through 
the rest of the Clinton presidency. In 2000, the Senate confirmed only 
thirty-nine of eighty-one judicial nominees Clinton put forward, and 
two other nominees withdrew. Nominations of forty-two judicial candi-
dates remained unconfirmed when Clinton left office in January 2001—
thirty-eight of them had never received a Judiciary Committee hearing.32

Despite the slowdowns and the lack of new judicial seats to fill, Clin-
ton appointed 368 judges to the district courts, courts of appeals, and 
Supreme Court during his eight years in office. By the end of Clinton’s sec-
ond term, the number of his appointees serving on the courts narrowly sur-
passed the number of Reagan-Bush appointees still serving, 42.7  percent 
to 40.7  percent.33 Even more than Carter had done, Clinton diversified the 
bench through these appointments. He appointed 108 women (includ-
ing Ruth Bader Ginsburg—only the second woman, after Sandra Day 
O’Connor, to serve on the Supreme Court) and 61 African Americans: more 
of each than Ford, Carter, Reagan, and Bush combined had appointed in 
nineteen years.34 (See Table 7-1.)

George W. Bush also faced slowdowns. He took office with the Senate 
evenly divided between Democrats and Republicans. At first Republicans 
held nominal control (with the tie-breaking vote of Vice President Dick 
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410  Part II | The President and The Government

Cheney), but in June 2001—less than six months after Bush took office—
Senator Jim Jeffords of Vermont left the Republican Party, thereby throw-
ing control of the Senate to the Democrats. By October 2001, Bush had 
submitted sixty judicial nominations, but the Senate had confirmed only 
eight. Now Republicans accused Democrats of slowing down the confir-
mation process. They also charged that judicial vacancies would hamper 
the post–September 11, 2001, war on terrorism and mounted a Senate 
filibuster against a foreign-aid spending bill as retaliation for the confir-
mation slowdown. Democrats denied that they had deliberately slowed 
down the confirmation process as Republicans had done under Clinton, 
pointing out that they had controlled the Senate for only four months and 
that the legislative agenda had been interrupted during that time by the 
terrorist attacks of 9/11 and the recent anthrax scare on Capitol Hill.35 The 
charges and countercharges further polarized the two sides. Democrats 
charged Bush with nominating ideologically extreme judges and blocked 
his nominations of Charles Pickering and Priscilla Owen to the Fifth Cir-
cuit Court of Appeals. President Bush, emboldened by his skyrocketing 
public approval after 9/11, charged Democrats with obstructionism and 
turned the “vacancy crisis” on the federal bench into a campaign issue dur-
ing the 2002 midterm elections.36

Republicans regained control of the Senate in the midterm elections, 
and it appeared that Bush’s nominees would be approved. Bush quickly 
renominated Pickering and Owen. Although Senate Democrats showed a 
willingness to vote for moderate nominees—all nine Democrats on the Sen-
ate Judiciary Committee voted in favor of Edward Prado, a Bush nominee 
to the Fifth Circuit Court of Appeals—they continued their vow to block 
“ideological extremists.” To do so, they resurrected a tool used by Repub-
licans in 1968 to block Lyndon B. Johnson’s nomination of Abe Fortas  
to be chief justice of the United States: the filibuster. Under Senate Rule 22,  
it takes a vote of three-fifths of the entire Senate, sixty votes, to end a 
filibuster. Because Republicans could not muster the necessary sixty votes, 
Democrats succeeded in blocking ten nominations—prompting a Repub-
lican threat to change Senate rules regarding filibusters, a strategy dubbed 
the “nuclear option,” so that Democrats could no longer use them against 
judicial nominees. Seven moderate senators from each party, the so-called 
“Gang of 14,” brokered a temporary compromise that allowed judicial fili-
busters only in “extraordinary circumstances.” By the time he left office, 
Bush had appointed 261 judges to the district courts, 59 judges to the 
courts of appeals, and 2 justices to the Supreme Court.

Judicial vacancies were initially filled at a slow rate under President 
Obama. The Obama administration contributed to the problem by being 
slow to make judicial nominations, and Republican obstruction furthered 
the delay. For example, the time from hearings on judicial nominees to 
their final confirmation vote more than doubled from George W. Bush to 
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Chapter 7 | Judicial Politics  411

Obama (from 54 days for district court nominees under Bush to 139 under 
Obama’s first term, and from 63 days for courts of appeals nominees under 
Bush to 177 under Obama’s first term).37 By the end of Obama’s first two 
years in office there was renewed talk of a “vacancy crisis.” According to 
a report by the Alliance for Justice, judicial vacancies grew from fifty-five 
to ninety-seven during those two years. “Judicial emergencies”—that is, 
vacancies that occur where case filings per judge exceed six hundred cases 
in district courts and seven hundred cases in courts of appeals—rose from 
twenty to forty-six.38

Republicans also revived the filibuster. They used it in May 2011 to 
block Obama’s nomination of Goodwin Liu to fill a vacancy on the Ninth 
Circuit Court of Appeals.39 They used it again at the beginning of Obama’s 
second term against Caitlin Halligan, who had been nominated to fill a 
vacancy on the U.S. Court of Appeals for the District of Columbia. Hal-
ligan later asked the president to withdraw her nomination. The threat of 
filibusters meant that Democrats no longer needed just fifty-one votes to 
confirm a nominee; now they needed sixty.40 According to PolitiFact, a total 
of 36 judicial nominees had been subject to cloture filings (the procedural 
step to end filibusters) prior to Obama taking office. In less than four years 
as president, 36 of Obama’s judicial nominees—the same number as all his 
predecessors combined—faced cloture filings.41 President Obama, while 
admitting that “neither party has been blameless for these tactics,” said that 
the “pattern of obstruction” had escalated to a point that “just isn’t normal; 
it’s not what our founders envisioned.”42

Thus, the Democrat-controlled Senate in November 2013 executed 
the “nuclear option” that Republicans had earlier threatened when Bush 
was president. In so doing, it took away the filibuster as a tool that could 
be used to block executive branch and judicial nominees (Supreme Court 
nominees remained a significant exception until 2017). In so doing,  
Senate Majority Leader Harry M. Reid (D-NV) said, “The American people 
believe the Senate is broken, and I believe the American people are right. 
It’s time to get the Senate working again.”43 Indeed, the move dramatically 
increased the number of judicial confirmations, at least in the short run.44 

Then, during Obama’s last two years in office, Republicans regained a Sen-
ate majority. This allowed for the delay and obstruction discussed at the 
outset of this chapter.

Nonetheless, Obama managed to bring real change to the type of 
judges confirmed during his administration by making a concerted effort 
to appoint a more diverse set of judges. By the end of his first term, he 
had already nominated more women and minorities in four years than his 
predecessor had in eight (see Table 7-1 for the total by the end of his sec-
ond term). The White House website touted the Obama administration’s 
“unprecedented commitment to expanding the racial, gender, and experi-
ential diversity of the men and women who enforce our laws and deliver 
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justice.” It listed a string a “firsts” ranging from the first Latina appointed to 
the U.S. Supreme Court to the first openly gay man confirmed to a federal 
court (President Clinton appointed the first openly gay woman in 1994).45 

By the end of 2014, Obama had appointed more female, Hispanic, Asian 
American, and LGBT judges than any other president, and in 2016 he 
became the first president to nominate a Muslim American to be a federal 
judge, Abid Riaz Qureshi (the Senate, however, took no action on Qureshi’s 
nomination, which expired at the end of the 114th Congress).46

Selection of Supreme Court Justices

The president clearly dominates the process of selecting members of 
the U.S. Supreme Court. Despite the constitutional admonition that the 
Senate offer “advice and consent” on presidents’ nominees, the extent 
to which presidents seek advice from senators on whom to nominate is 
minimal. A rare exception came in 1874, when President Ulysses S. Grant 
formally sought the advice of Senate leaders before nominating Morrison 
Waite to be chief justice. Bill Clinton is said to have consulted influen-
tial Senate Republicans about Ruth Bader Ginsburg in 1993 and Stephen 
Breyer in 1994 before nominating them.47 Both were easily confirmed.

Although presidents have more recently come to appreciate and take 
full advantage of their ability to influence judicial policymaking through 
lower federal court appointments, they have long recognized the impor-
tance of Supreme Court appointments. Through its power of judicial 
review, the Court has the authority—when a legitimate case or controversy 
is brought before it—to review actions of the other branches of government 
and the states and to strike down those that violate the Constitution.

First used by the Supreme Court to strike down legislation in Marbury 
v. Madison (1803), the power of judicial review is a critical part of the U.S. 
system of checks and balances.48 Judicial review is a way to police the actions 
of other government actors and ensure that they act in accordance with the 
Constitution. It prevents temporary legislative majorities from invading 
the rights of minorities and keeps strong-willed presidents from thwarting 
the Constitution. It is, in other words, a protection against “tyranny of the 
majority” and other abuses of power by government officials.

But judicial review also entails a certain amount of risk. After all, it 
is up to a simple majority of the Court to determine what the Constitu-
tion means and whether a government action violates it. The task may 
seem easy, but it is not. Many provisions of the Constitution are notori-
ously vague and ambiguous. As a result, they are susceptible to different 
interpretations. As we saw in chapter 1, the ambiguity of Article 2 has 
led to considerable disagreement over the scope of presidential power. 
Such ambiguity extends to many other provisions of the Constitution. For 
example, what does “equal protection” mean? “Unreasonable searches and 
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414  Part II | The President and The Government

seizures”? “Cruel and unusual punishment”? The First Amendment says 
that Congress shall make no law abridging freedom of speech. But what is 
“speech”? Does it include libel? Campaign contributions? False advertising? 
Obscenity? Advocacy to overthrow the government? Flag burning? Nude 
dancing? All of these questions have come before the Court. Smart, reason-
able people have disagreed about how to answer them.

The real danger of judicial review lies in the possibility that a major-
ity of the Court might take advantage of the Constitution’s ambiguities to 
impose its own will. Under the guise of upholding the Constitution, five 
unelected judges could choose to impose policies they support and nul-
lify those they do not. Judges from both ends of the political spectrum 
are susceptible to that temptation. Some observers say that is what hap-
pened when a conservative majority on the Court struck down govern-
ment attempts to regulate business in the early twentieth century, or when 
a liberal majority in the 1960s and 1970s used an unenumerated “right 
of privacy” to strike down state laws that banned abortion and the use of 
contraceptives.49

Even when the Court is doing its best to apply the Constitution fairly 
and accurately, answers to many constitutional questions remain a matter of 
judgment. It is precisely for that reason that Supreme Court appointments 
matter so much. The Court’s decisions are of vital interest to the president 
because they affect presidential programs, the operation of the entire politi-
cal system, and the functioning of U.S. society in general. Presidents seek 
to affect those decisions through their appointments to the Court, and they 
tend to approach these nominations with great care.

Nominee Qualifications. Generally speaking, presidents and their aides 
look at three broad categories of qualifications when screening nominees: 
(1) professional, (2) representational, and (3) doctrinal.50 The Constitu-
tion offers no guidance, as it contains no specific qualifications for being a 
Supreme Court justice. This omission stands in stark contrast to the very 
specific constitutional qualifications for the president, senators, and rep-
resentatives. Because federal law has not mandated specific qualifications 
either, it “is legally possible, though scarcely conceivable, that a  non-citizen, 
a minor or a non-lawyer could be appointed to the Court.”51

Despite the lack of legally mandated qualifications, presidents rec-
ognize the importance of a nominee’s professional qualification. Although 
President Trump severed the official relationship between the White House 
and the ABA in 2017, he relied on input from the more conservative Fed-
eralist Society when vetting nominees. And since the ABA continued to 
provide its ratings to the Senate Judiciary Committee, senators and the 
public were still able to use them to gauge the professional merits of a 
nominee. The ABA bases its ratings largely on the nominee’s professional 
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Chapter 7 | Judicial Politics  415

qualifications—so, too, do others who assess whether an individual is 
fit to serve on the Supreme Court, such as the Federalist Society. Every 
justice who has served on the Court has been a lawyer, and high profes-
sional standards have been a basic criterion when selecting and confirming 
nominees.52

Representational qualifications include the partisan affiliation of poten-
tial nominees; their geographic region; and factors such as race, gender, 
and ethnicity. With rare exceptions, presidents appoint justices from their 
own political party. Early in the nation’s history, geographic balance was 
also a major consideration for presidents when deciding upon a nominee 
because Supreme Court justices had the onerous responsibility of “riding 
circuit”—traveling around the country to preside over appeals in lower 
federal courts of the particular circuit to which they were assigned. Prior 
to the Civil War, presidents tried to have at least one justice from each of 
the circuits. When Congress abolished the requirement of circuit riding in 
1891, the main reason for geographic balance disappeared. Still, presidents 
make some effort to represent different parts of the country on the Court. 
Occasionally, a president tries to use a Court appointment to curry favor 
with a particular region of the country. Herbert Hoover and Richard Nixon 
tried to appoint southerners to the Court as a way to build electoral sup-
port in the South.53

Religion, race, gender, and ethnicity have joined geography as repre-
sentational concerns. Although the Court has historically had a distinctly 
white, male, and, until recently, Protestant bias, a “Catholic seat” has existed 
by tradition since 1836, as has a “Jewish seat” since 1916 (except for 1969 
to 1993). With Trump’s appointment of Kavanaugh in 2018, the Court con-
sisted of five Catholics, three Jews, and one Protestant (Gorsuch, despite 
being raised Catholic, was an Episcopalian at the time of his appoint-
ment).54 George W. Bush’s appointments of John Roberts and Samuel Alito 
had secured a Catholic majority for the first time in the Court’s history, and 
Obama extended that majority with the appointment of Sonia Sotomayor 
in 2009. His appointment of Elena Kagan to replace John Paul Stevens 
resulted in a Court that for the first time had no Protestant representation. 
Since 1967, an African American has been a member. Since 1981, there has 
also been at least one woman (under Obama the number of women serving 
on the Court at the same time reached a new high: three). Both George H. 
W. Bush and George W. Bush as well as Clinton gave serious consideration 
to appointing the first Hispanic to the Court. Such an appointment, it was 
thought, could help to build support for the president’s party among the 
growing Hispanic population in pivotal electoral states such as California, 
Florida, and Texas. Obama, with the appointment of Sotomayor, became 
the first president to do so.

Doctrinal qualifications refer to the perception that a nominee shares 
the president’s political philosophy and approach to public policy issues, 
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416  Part II | The President and The Government

a critical issue given the Court’s power to interpret the Constitution and 
 exercise judicial review. Some presidents, such as Ronald Reagan and George 
W. Bush, made doctrinal considerations a central part of their screening pro-
cess. Although Reagan’s appointment of Sandra Day O’Connor was driven 
largely by representational concerns, he was careful to select a woman who 
fit his doctrinal qualifications. His elevation of Rehnquist to chief justice, 
his appointments of Antonin Scalia and Anthony Kennedy, and his unsuc-
cessful nominations of Robert Bork and Douglas Ginsburg were motivated 
largely by doctrinal considerations. Trump’s appointments of Gorsuch and 
Kavanaugh were also motivated by doctrinal considerations and resulted in 
a new 5–4 majority that shifted the balance on the Court.

In contrast, Bill Clinton was somewhat less concerned with doctri-
nal representation. Although applauded for their representational impact, 
Ruth Bader Ginsburg and Stephen Breyer actually drew some criticism 
from liberal Democrats who were distressed that the first Democratic presi-
dent since Lyndon Johnson with the opportunity to fill vacancies on the 
Court (Carter made no appointments) appeared to be picking candidates 
with moderate, mainstream—rather than activist, liberal—constitutional 
views. Both justices were Democrats who were more liberal than Rea-
gan’s nominees, but in the interest of avoiding a confirmation battle in the  
Senate, Clinton selected experienced, moderate federal appeals court judges 
rather than ideologues to fill the Court vacancies. Ginsburg and Breyer had 
strong support from both liberals and conservatives on the Senate Judiciary 
Committee, and the two won easy confirmation. By 2016, when Obama 
nominated Merrick Garland, winning support across the aisle had become 
more difficult. Garland, too, could be described as a moderate, mainstream 
choice—certainly for a Democratic president’s nominee—but this time 
Republicans did not even allow a hearing. Whether or not a nominee is “in” 
or “out” of the mainstream, of course, is often in the eye of the beholder. 
Republicans considered Gorsuch and Kavanaugh to be in the mainstream, 
although not all Democrats agreed.

Initial Screening and Selection. As David Yalof points out, different pres-
idents go about screening and selecting potential Supreme Court nomi-
nees in different ways. Even within a single administration, Yalof identifies 
several factors that influence the president’s selection process. These 
include (1) the timing of the vacancy, (2) the composition of the Senate, 
(3) the public approval of the president, (4) attributes of the outgoing 
justice, and (5) the realistic pool of candidates available to the president.55  
If the vacancy occurs early in their terms, presidents are usually in a stron-
ger position politically than if the vacancy occurs closer to the end of 
their terms. If the vacancy occurs shortly before their reelection campaigns 
or toward the end of their second terms, presidents may be more limited in 
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Chapter 7 | Judicial Politics  417

the type of nominee they can send to the Senate and may feel compelled to 
nominate a more moderate, consensus candidate. The same is true if the 
opposition party controls the Senate or if a president’s approval ratings 
are low. Choice of a successor may also be more limited if the outgoing 
justice represents a particular religious or demographic group or if the 
president feels that a particular region of the country needs representation 
on the Court. And, obviously, presidents are limited by the available pool 
of candidates and may find it difficult to identify a nominee who fits the 
precise mix of professional, doctrinal, and representational concerns they 
would like.

Since 1853, the Justice Department has had formal responsibility for 
identifying and recommending potential nominees. Historically, the attor-
ney general, the head of the Justice Department, played the primary role 
in this process. As Yalof notes, however, the growth and bureaucratiza-
tion of both the White House and the Justice Department have led to the 
emergence of specialized staff units assigned to vet potential nominees.56 

The Office of White House Counsel, created as part of the president’s per-
sonal staff during the Truman administration, now plays a primary role 
in vetting nominees. Thus, Don McGahn—Trump’s first White House 
Counsel—played an instrumental role in the appointment process in 2017 
and 2018.57 McGahn was a member of the Federalist Society, whose execu-
tive vice president, Leonard Leo—even though he was not a member of 
the Trump administration—played an important external role in recom-
mending and helping to promote nominees.58 That role carried over from 
the 2016 campaign when Leo helped candidate Trump develop a list of 
potential nominees that was then released to the public to reassure Trump’s 
base that he would select conservative justices if elected president.59 In 
addition to the role of the White House Counsel, the FBI is responsible for 
conducting background checks of nominees.

In some administrations, the White House chief of staff and other offi-
cials also play a role, and overlapping responsibilities between the White 
House and the Justice Department have sometimes led to internal power 
struggles over what type of judges to nominate. When Justice Lewis Pow-
ell resigned from the Court in 1987, Attorney General Meese and other 
Justice Department officials pushed for a staunchly conservative nominee: 
Robert Bork. White House counsel Arthur B. Culvahouse and chief of staff  
Howard Baker wanted a moderate consensus nominee. The Justice Depart-
ment won, but the Senate went on to defeat the Bork nomination in a 
highly contentious confirmation battle.60

Many people have a desire to influence the nomination decision, includ-
ing other lawyers. The legal community includes professional organizations 
such as the ABA, whose ratings can affect how the public and the Senate 
perceive the nominees. Other legal groups, as well as individual lawyers, 
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418  Part II | The President and The Government

also participate in the selection process. They may  suggest  nominees to 
the president or announce their evaluations of the person the president 
nominated. Coalitions of lawyers sometimes sign letters of support for, or 
of opposition to, specific nominees. Leonard Leo helped to raise money 
to fund public relations campaigns in support of Trump’s nominees. One 
public relations firm, CRC Strategies, touted its ten-week communications 
blitz on behalf of the confirmation of Neil Gorsuch on its website, saying 
that the highlights of its efforts included “9,500+ hits including 60+ TV 
appearances; 5,000+ quotes in news stories; 1.2 billion media impres-
sions; 50+ million online video views; 116+ million targeted impressions 
of non-video content; over 670,000 unique website visits.”61

Supreme Court justices themselves occasionally participate in the 
process by recommending a potential nominee to the president or even 
lobbying publicly for a candidate. Chief Justice William Howard Taft 
(1921–1930) was particularly active in that regard, and Chief Justice Warren  
Burger suggested the nomination of Harry Blackmun in 1970 and 
O’Connor in 1981.62 More recently, press accounts suggested that retiring 
justice Anthony Kennedy may have helped convince President Trump to 
nominate his former law clerk Brett Kavanaugh in 2018.63 Interest groups 
also lobby for and against the initial selection of nominees, although these 
groups are usually more active during the confirmation process.

As early as the 1880s, interest groups recognized how directly the 
Supreme Court could affect them, and they began to take an active inter-
est in the Senate confirmation of nominees.64 They also began to lobby 
presidents before nominations were announced.65 Today, they some-
times announce their views on nominations even before vacancies on the 
Supreme Court occur.

Senate Confirmation. Once nominated by the president, a candidate to 
the Supreme Court must be confirmed by the Senate. Confirmation needs 
only a simple majority vote, and the Republican-controlled Senate changed 
the rules in 2017 to prevent the use of filibusters—which would have 
required nominees to reach a 60-vote threshold. It is unlikely that either 
Gorsuch or Kavanaugh would have been confirmed had the opportunity 
for a filibuster been available.

If one excludes consecutive nominations of the same individual 
by the same president for the same seat on the Court and President  
Reagan’s 1987 nomination of Douglas Ginsburg, which was announced but 
never formally submitted to the Senate, 155 nominations were submitted 
to the Senate through Trump’s 2018 nomination of Brett Kavanaugh. Of 
these 155 nominations, 7 of the nominees declined, 1 died before taking 
office, and 1 expected vacancy failed to materialize. In addition, George W. 
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Table 7-2 Failed Supreme Court Nominees

Nominee and Date of 
Nomination President and Party

Composition of 
Senate Action/Date

John Rutledge, 
12/10/1795a

Washington 16 PA, 14 AA Rejected 10–14; 
12/15/1795

Alexander Wolcott, 
2/4/1811

Madison (DR) 27 DR, 7 F Rejected 9–24; 
2/13/1811

John J. Crittenden, 
12/17/1828

J. Q. Adams (AJ) 27 J, 21 AJ Postponed 23–17; 
2/12/1829

Roger B. Taney, 
1/15/1835

Jackson (J) 26 J, AJ,  
2 other

Postponed 24–21; 
3/3/1835

John C. Spencer, 
1/9/1844
(re‑nominated 
6/17/1844)

Tyler (I)b 29 W, 23 D Rejected 21–26; 
1/31/1844
(renomination 
withdrawn 
6/17/1844)

Reuben H. 
Walworth, 
3/13/1844
(re‑nominated 
12/4/1844)

Tyler (I) 29 W, 23 D Postponed 27–20; 
withdrawn; 
6/17/1844 
(renomination 
withdrawn 
2/4/1845)

Edward King, 
6/5/1844
(re‑nominated 
12/4/1844)

Tyler (I) 29 W, 23 D Postponed 29–18; 
6/15/1844
(renomination 
withdrawn 
2/7/1845)

John M. Read, 
2/7/1845

Tyler (I) 29 W, 23 D No action

George W. 
Woodward, 
12/23/1845

Polk (D) 34 D, 22 W Rejected 20–29; 
1/22/1846

Edward A. 
Bradford, 
8/16/1852

Fillmore (W) 36 D, 23 W, 3 
other

No action

George E. Badger, 
1/3/1853

Fillmore (W) 36 D, 23 W, 3 
other

Withdrawn; 
2/14/1853

(Continued)

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



420  Part II | The President and The Government

William C. Micou, 
2/14/1853

Fillmore (W) 36 D, 23 W,  
3 other

No action

Jeremiah S. Black, 
2/5/1861

Buchanan (D) 38 D, 26 R,  
2 other

Rejected 25–26; 
2/21/1861

Henry Stanbery, 
4/16/1866

A. Johnson (D) 39 R, 11 D,  
4 other

No actionc

Ebenezer R. Hoar, 
12/14/1869

Grant (R) 62 R, 12 D Rejected 24–33; 
2/3/1870

George H. 
Williams, 
12/1/1873

Grant (R) 47 R, 19 D,  
7 other

Withdrawn; 
1/8/1874

Caleb Cushing, 
1/9/1874

Grant (R) 47 R, 19 D,  
7 other

Withdrawn; 
1/13/1874

Stanley Matthews, 
1/26/1881

Hayes (R) 42 D, 33 R No action

William 
Hornblower, 
12/5/1893

Cleveland (D) 44 D, 40 R, 4 
other

Rejected 24–30; 
1/15/1894

Wheeler H. 
Peckham, 
1/22/1894

Cleveland (D) 44 D, 40 R, 4 
other

Rejected 32–41; 
2/16/1894

John J. Parker, 
3/21/1930

Hoover (R) 56 R, 39 D, 1 
other

Rejected 39–41; 
5/7/1930

Abe Fortas, 
6/26/1968d

Johnson (D) 64 D, 36 R Withdrawn; 
10/4/1968

Clement 
Haynsworth Jr., 
8/21/1969

Nixon (R) 57 D, 43 R Rejected 45–55; 
11/21/1969

G. Harrold 
Carswell, 
1/19/1970

Nixon (R) 57 D, 43 R Rejected 45–51; 
4/8/1970

Robert H. Bork, 
7/7/1987

Reagan (R) 55 D, 45 R Rejected 42–58; 
10/23/1987

Nominee and Date of 
Nomination President and Party

Composition of 
Senate Action/Date

Table 7-2 (Continued)
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Bush’s nomination of Roberts to fill O’Connor’s seat was withdrawn before 
 Senate action and then submitted to fill the chief justice’s seat instead. 
Of the 145 remaining nominations, 118 were confirmed by the Senate. 
The other twenty-seven may be classified as “failed” nominations because  
Senate opposition blocked them: The Senate rejected twelve by roll call 
vote, voted to postpone or table another five, and passively rejected six 
others by taking no action. Presidents withdrew the remaining four in the 
face of certain Senate defeat. The number of “failed” nominations rises to 
twenty-eight if Douglas Ginsburg is included.

As can be seen in Table 7-2, the most recent failed nominee was  
Merrick Garland, picked by Obama to replace Scalia in 2016. All told, 
the failure rate of Supreme Court nominees is higher than for any other 
appointive post requiring Senate confirmation.66 Six nominations (seven if 
you include Douglas Ginsburg) have failed just since 1968, a clear reflec-
tion of the concern for the profound effect Supreme Court appointments 
can have on public policy, and confirmation votes have become closer and 
more partisan. Gorsuch was confirmed by a 54 to 45 vote (with only three 

Harriet Miers, 
10/7/2005

G. W. Bush (R) 55 R, 44 D, 1 
other

Withdrawn; 
10/28/2005

Merrick Garland, 
3/16/2016

Barack Obama 
(D)

54 R, 44 D, 2 
other

No action

Sources: Party division based on https://www.senate.gov/history/partydiv.htm. Dates, 
action, and votes based on http://www.senate.gov/pagelayout/reference/nominations/Nomi‑
nations.htm.

Notes: AA = Anti‑Administration, AJ = Anti‑Jackson (which later became the National 
Republicans), D = Democrat, DR = Democratic‑Republican, F = Federalist, I = indepen‑
dent, J = Jacksonian Democrat, PA = Pro‑Administration, R = Republican, W = Whig. Tyler, 
Fillmore, and Andrew Johnson had been vice presidents who ascended to office when the 
president died, so they had not been elected president in their own right. Political parties 
did not formally exist in 1795. President Washington had no political affiliation. Sixteen 
members of the Senate at that time are typically identified as supporting Washington 
 (Pro‑Administration) and thirteen as opposing him (Anti‑Administration).

a Rutledge had previously served as an associate justice. The Senate rejected his nomina‑
tion to be chief justice.

b Tyler had been elected vice president as a Whig. When he assumed the presidency he 
effectively acted as an Independent. Thus, while Whigs controlled the Senate, the situa‑
tion amounted to divided government.

c The Judicial Circuits Act of 1866, signed into law on July 23, 1866, reduced the size of 
the Supreme Court, thereby eliminating the vacancy.

d Fortas sat as an associate justice when Johnson nominated him to be chief justice.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



422  Part II | The President and The Government

Democrats voting to confirm); Kavanaugh by a vote of 50-48 (with one 
Republican voting no and one Democrat voting yes) after emotional testi-
mony by both Kavanaugh and a woman who accused him of sexual impro-
priety. Sotomayor and Kagan were confirmed by votes of 68 to 51 and 63 
to 37, respectively. Roberts and Alito were confirmed by votes of 79 to 22 
and 58 to 42. In stark contrast, the earlier nominations of Antonin Scalia 
(1986) and John Paul Stevens (1975)—both of whom would surely pro-
voke controversy if they had to face the confirmation process today—sailed 
through the Senate by votes of 98 to 0.

Confirmation is also a test of presidential strength. “Weak” presidents—
those who are unelected, those who face a Senate controlled by the oppo-
sition, and those in their final year in office—are statistically less likely 
to secure confirmation of their Supreme Court nominees. An unusually 
long period of divided government (with the White House controlled 
by one party and the Senate by another) has added to the contentious-
ness of confirmation battles. From 1969 through 2019, the same party 
controlled the Senate and the White House for only twenty-five out of 
fifty-one years. In contrast, the same party controlled the White House and 
Senate for fifty-eight out of the sixty-eight years from 1901 through 1968. 
Also contributing to intense confirmation battles are the ongoing public 
policy debates over controversial issues such as race, abortion, and gun 
control—something that journalist E. J. Dionne has called a “cultural civil 
war.”67 Interest groups fan the flames through their efforts for and against 
nominees. In the twentieth century, interest groups led the opposition to 
almost all the nominees rejected by the Senate or forced to withdraw. John 
J. Parker, a southern court of appeals judge nominated by Herbert Hoover 
in 1930, fell victim to the combined opposition of the American Federa-
tion of Labor and the National Association for the Advancement of Colored 
People (NAACP), who viewed him as antilabor and racist. Labor and the 
NAACP again joined forces to defeat two Nixon nominees: Clement Hayn-
sworth, a federal court of appeals judge from South Carolina, in 1969 and  
G. Harrold Carswell, a federal court of appeals judge from Florida, in 
1970.68 Conservative groups bitterly attacked Johnson’s nomination of 
Abe Fortas to be chief justice in 1968 because of his liberal decisions in 
obscenity cases and suits concerning the rights of the accused in crimi-
nal proceedings.69 A major effort by civil rights, women’s, and other liberal 
groups contributed to Bork’s defeat in 1987.70 In contrast, Miers withdrew 
her name before many interest groups had taken a stand. Much of the 
opposition to her came from the conservative base of the Republican Party.

Other problems may arise. Some people considered Fortas’s accep-
tance of a legal fee from a family foundation and his advising President 
Johnson on political matters to be unethical activities for a justice of the 
Supreme Court.71 Haynsworth was criticized for ruling on cases in which 
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he had a personal financial interest. Much of the opposition to Carswell 
from members of the bar, particularly law professors, stemmed from his 
perceived lack of professional qualifications. Sen. Roman Hruska (R-NE), 
Carswell’s leading supporter in the Senate, made the situation worse when 
he tried to make the nominee’s mediocrity a virtue by saying on national 
television that mediocre people needed representation on the Supreme 
Court. Suddenly, Carswell was a national joke. This, coupled with some 
shockingly racist statements Carswell had made when running for public 
office (“I believe the segregation of the races is proper and the only practical 
and correct way of life in our states,” and “I yield to no man… in the firm, 
vigorous belief in the principles of white supremacy, and I shall always be 
so governed”), doomed Carswell’s nomination.72

Regular, repeat involvement by interest groups in the Supreme Court 
confirmation process dates back only to the 1960s or so. Although orga-
nized interests attempted to block Senate confirmation of a nominee as 
early as 1881, their success in blocking three confirmations in three years 
(Fortas in 1968, Haynsworth in 1969, and Carswell in 1970) marked a 
turning point. Since then, interest groups have taken an active stand on vir-
tually every Supreme Court nominee, although their involvement acceler-
ated dramatically with Bork in 1987. Starting with that nomination, interest 
groups moved beyond testifying at confirmation hearings and mobilizing 
their members to lobby their senators to launching a full-fledged public 
relations offensive, including television, radio, and print ads; mass mail-
ings; and phone banks to sway public opinion. They also attempted to 
influence reporters and editorial writers through the use of press briefings 
and fact sheets they aggressively distributed.

Interest group action corresponded with the increased visibility of  
Senate Judiciary Committee hearings and floor votes on nominees. Prior to 
the twentieth century, the confirmation process was shrouded in secrecy. 
The committee held hearings behind closed doors and rarely even kept 
records of its proceedings. As the New York Times wrote in 1881, the “Judi-
ciary Committee of the Senate is the most mysterious committee in that 
body, and succeeds better than any other in maintaining secrecy as to its 
proceedings.”73

At that time, the committee usually deliberated without hearing from 
any witnesses. Interest groups seldom participated in this phase of the 
process (none testified until 1930), and no nominee appeared before the 
committee until Harlan Fiske Stone in 1925. Nominees actually thought it 
improper to answer any questions and maintained almost complete public 
silence. When a reporter from the New York Sun asked Louis Brandeis about 
his nomination in 1916, Brandeis quickly replied, “I have nothing to say 
about anything, and that goes for all time and to all newspapers, including 
both the Sun and the moon.”74 Presidents, too, maintained almost complete 
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public silence about their nominees. When the full Senate finally voted 
on a nominee, it almost always did so in closed session and often with no 
roll call vote. The secrecy effectively minimized the influence of interest 
groups and any others concerned about the outcome of a nomination—so, 
too, did the fact that senators then were not popularly elected but chosen 
by state legislators. The lack of public participation removed the potential 
threat of retaliation against senators that the electorate now enjoys and on 
which interest groups can capitalize.

The situation changed in the twentieth century. Ratification of the Sev-
enteenth Amendment to the Constitution in 1913 provided for the direct 
election of senators, and Senate rules changes in 1929 opened floor debate on 
nominations. Public opinion now mattered in a very direct way to senators 
—they were dependent upon it for reelection. The Senate began to use 
public Judiciary Committee hearings as a way of both testing and influenc-
ing public opinion. Since 1981, Judiciary Committee hearings have been 
broadcast live on television for the entire world to see. The emergence of 
the modern “public presidency” (see chapter 3) also led to greater involve-
ment by presidents in promoting their nominees. As specialized staff units 
developed in the White House, they, too, came to be used as a way to 
secure support for nominees and thereby increase the likelihood of Senate 
confirmation. The Office of Communications, the Office of Public Liaison 
(briefly renamed the Office of Public Engagement and Intergovernmental 
Affairs under Obama), the Office of Political Affairs, and other staff units 
have all been used in this manner.75

At the end of the day, after opponents find fault with a nominee’s quali-
fications or record and supporters claim the opposite, it all comes down to 
ideology. How will the nominee vote if confirmed? The president tries to 
predict how the nominee will perform, but judicial appointees may fail 
to vote the way the president had hoped. Reagan and George H. W. Bush 
appointed six justices to the Supreme Court with the avowed hope of over-
turning Roe v. Wade (1973), the controversial abortion rights decision.76 

Three of those appointees went on to uphold Roe.77 Some Republicans criti-
cized John Roberts (a George W. Bush nominee) for being the decisive fifth 
vote to uphold the constitutionality of the Affordable Care Act in 2012; 
Dwight D. Eisenhower lamented his appointment of Earl Warren as chief 
justice because of Warren’s liberal voting record on the bench; and Truman 
—never one to mince words—was furious when Tom Clark, who had been 
Truman’s attorney general, did not vote on the Court as the president had 
hoped. “I don’t know what got into me,” Truman later fumed.

He was no damn good as Attorney General, and on the Supreme 
Court… it doesn’t seem possible, but he’s been even worse. He 
hasn’t made one right decision that I can think of…. It’s just that 
he’s such a dumb son of a bitch.78
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Despite White House chief of staff John Sununu’s prediction to George 
H. W. Bush that David Souter would be a “home run” for conservatives, 
Souter turned out to be one of the most liberal members of the Court. 
The in-depth screening of judicial nominees tends to minimize such “mis-
takes,” but no one can completely predict the behavior of individuals once 
they sit on the Court.

Other Presidential Influences on  
the Federal Courts

The appointment of federal judges is the primary method by which presi-
dents affect the courts, but presidents have other ways to influence judicial 
activities. The first is through the solicitor general, whom Robert Scigliano 
calls “the lawyer for the executive branch.”79 The second is through legisla-
tion that affects the operation of the Supreme Court—a means Congress, too, 
has tried to use to its advantage and the president’s disadvantage. The third 
is through the enforcement—or nonenforcement—of court decisions.

Role of the Solicitor General in the  
Appellate Courts

The solicitor general, appointed by the president with the advice and 
consent of the Senate, is a major player in setting the agenda of the fed-
eral appellate courts. First, the solicitor general determines which of the 
cases the government loses in the federal district courts will be taken to 
the courts of appeals. Second, of the cases the government loses in the 
lower courts, the solicitor general decides which to recommend that the 
Supreme Court hear. Unlike the courts of appeals, which must take cases 
properly appealed to them, the Supreme Court chooses the cases it hears.80 

The Court is more likely to take cases proposed by the solicitor general 
than by other parties.

Once the Court accepts a case involving the federal government, the 
solicitor general decides the position the government should take and 
argues the case before the Court. Thus “the Solicitor General not only 
determines whether the executive branch goes to the Supreme Court but 
what it will say there.”81 And what it says there usually advances the policy 
goals of the incumbent president.82 Moreover, the solicitor general’s influ-
ence is not restricted to cases in which the federal government itself is a 
party. He or she also decides whether the government will file an amicus 
curiae (friend of the court) brief supporting or opposing positions by other 
parties who have cases pending before the Court.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



426  Part II | The President and The Government

Amicus filings by the solicitor general increased dramatically in 
the twentieth century. Steven Puro, who analyzed the briefs filed from 
1920 through 1973, found that 71 percent occurred in the last twenty 
years of that period.83 He concluded that whether by its own initiative or 
as a result of an invitation from the Court, the federal government partici-
pated as amicus in almost every major domestic question before the Court 
since World War II. Particularly prominent is the government’s entrance 
into the controversial issues of civil liberties, civil rights, and the jurisdic-
tion and procedures of the courts.

When the federal government becomes involved in a case before the 
Supreme Court, it is usually successful. Scigliano’s analysis of Court opin-
ions chosen at ten-year intervals beginning in 1800 shows that the United 
States consistently won 62 percent or more of its litigation there. Its record 
as amicus is even more impressive. Puro found that in the political cases 
he examined, when the federal government participated, it supported the 
winning side almost 74 percent of the time. An analysis of race discrimina-
tion employment cases from 1970 to 1981 showed that the government 
won 70 percent of the cases in which it was a direct party and 81.6 percent 
of those in which it filed amicus briefs.84

This courtroom sketch captures the emotional argument delivered by U.S. solicitor general 
Donald Verrilli on March 27, 2012, to the U.S. Supreme Court asking them not to overturn the 
historic health care reform act, officially known as the Affordable Care Act and more popularly as 
Obamacare.
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Much has been written about why solicitors general are so successful 
in their appearances before the Supreme Court. Kevin T. McGuire argues 
that it really boils down to one thing: litigation experience.85 They are the 
prototypical “repeat player.” Solicitors general or members of their staff 
argue far more cases (124 from 2013 through 2017) than any other party, 
including any law firm in the country (the most cases that any single law 
firm argued from 2013 through 2017 was 27).86 They therefore develop a 
great deal of expertise in dealing with the Court. This expertise translates 
into high-quality briefs and an intimate understanding of the workings 
of the Court. Solicitors general may also build up credit with the Court 
because they help the justices manage their caseload by holding down the 
number of government appeals. Christopher Zorn also notes that amicus 
filings by the solicitor general “are highest when both the administration 
and the Court share similar policy preferences, and drop off substantially 
when those preferences diverge.” Zorn concludes that, like other litigants, 
“The solicitor general appears to explicitly take into account the probability 
that his position will be received favorably by the Court when formulating 
his litigation strategies.”87

The Reagan administration used the solicitor general’s office particu-
larly aggressively to promote its conservative policy agenda.88 In tandem 
with Reagan’s appointments to the Supreme Court and lower federal 
courts, Solicitor General Rex Lee led this “other campaign” to persuade the 
Supreme Court to change previous rulings on matters such as abortion, 
prayer in the public schools, busing, affirmative action, the rights of the 
accused in criminal cases, and federal-state relations.89 Lincoln Caplan 
argued that this activity marked a shift away from the solicitor general’s tra-
ditional posture of restraint to a posture of aggressively pushing the Court 
to take cases that advanced the administration’s social policy agenda. The 
result, according to Caplan, was a temporary loss of the justices’ trust in 
the solicitor general’s presentation of facts and interpretation of the law.90 

Succeeding presidents did not use the solicitor general’s office this way—at 
least until Trump. In the early months of the Trump administration, his 
solicitor general’s office switched sides in four cases before the Supreme 
Court.91 As Adam Liptak, a lawyer who covers the Supreme Court for the 
New York Times, noted, such reversals come “at a cost to the office’s prized 
reputation for continuity, credibility and independence.” He warned that 
the legal U-turns could “try the justices’ patience.”92 Before Trump became 
president, political scientist Richard L. Pacelle Jr. noted the many pressures 
that solicitors general now face:

In trying to assist the Court as tenth justice or fifth Clerk, while 
fulfilling the president’s agenda as “attorney general as policy 
maker” or pursuing the Justice Department’s more neutral obli-
gations as the “attorney general as law enforcement officer,” the 
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solicitor general has to balance a number of roles. In attempting to 
fulfill these roles, the solicitor general has several potentially com-
peting constituencies to satisfy. When these factors move in the 
same direction, there are opportunities for the solicitor general, 
but that was rare in the last half-century, as divided government 
has been the rule.93

Legislation Affecting the Supreme Court

The president also can affect the actions of the Supreme Court through 
legislation. Presidential authority to propose bills to Congress and to work 
for their adoption, as well as the power to oppose measures favored by 
members of Congress and, if necessary, to veto them, means the president 
can influence legislation affecting the Court. At the same time, Congress 
can pass legislation concerning the Court that threatens the president’s 
power.

In 1937, Franklin D. Roosevelt became actively involved in trying to 
get Congress to exercise its power to expand the size of the Supreme Court. 
The Constitution grants Congress the power to establish the number of 
justices, and Congress has changed it several times. Historically, however, 
Congress has done so without prompting from the president. Sometimes 
it has altered the size of the Court in an effort to thwart a particular presi-
dent. In the latter days of the John Adams administration, the lame-duck  
Congress—still controlled by the Federalists—passed the Judiciary Act of 
1801. That act reduced the number of justices from six to five in an attempt 
to prevent the incoming president, Democratic-Republican Thomas  
Jefferson, from appointing a replacement for ailing justice William 
Cushing. (Because justices have life tenure, the size of the Court would 
not actually decrease until a justice left the bench.) The Democratic- 
Republicans quickly repealed the 1801 law and restored the number of 
justices to six when they took control of Congress later that year. In 1807, 
the Democratic-Republican Congress increased the number of justices to 
seven to accommodate population growth in Kentucky, Tennessee, and 
Ohio. The Federalists’ attempt to thwart President Jefferson failed, and he 
went on to name three justices. Ironically, Justice Cushing recovered and 
lived until 1810; his successor was named by James Madison, not Jefferson.

Congressional manipulation of the size of the Court so as to affect pres-
idential appointments also occurred in the 1860s. The 1863 Judiciary Act 
expanding the Court from nine to ten members enabled Abraham Lincoln 
to appoint Stephen J. Field, who subsequently supported the president 
on war issues. Shortly thereafter, the Radical Republicans, who controlled 
Congress, passed legislation reducing the number of justices to prevent  
Lincoln’s successor, Andrew Johnson, from naming justices they feared 
would rule against the Reconstruction program. Soon after Ulysses S. Grant 
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was inaugurated in March 1869, the size of the Court was again expanded; 
this expansion, plus a retirement, enabled Grant to appoint Justices William 
Strong and Joseph P. Bradley. Both voted to reconsider a previous Supreme 
Court decision, Hepburn v. Griswold, that had declared unconstitutional 
the substitution of paper money for gold as legal tender for the payment 
of contracts. The new decision validated the use of “greenbacks” as legal  
tender.94 The three successive changes in the size of the Court within a 
six-year period brought the results Congress desired.

Roosevelt’s “Court packing” proposal was different from these earlier 
examples because of his aggressive efforts to promote congressional action. 
Frustrated by the invalidation of much of the early New Deal legislation—
between January 1935 and June 1936 the Court had struck down eight 
separate statutes—Roosevelt proposed legislation in early 1937 that would 
permit him to appoint one justice, up to six in number, for each sit-
ting member of the Court who failed to retire voluntarily at age seventy. 
Buoyed by his landslide electoral victory in 1936 and confident that the 
Democrat-controlled Congress would follow his lead, Roosevelt announced 
the proposal at a press conference without consulting with members of 
Congress. Samuel Kernell points to it as an early, failed attempt at “going  
public.”95 Although FDR contended that the additions were necessary to 
handle the Court’s caseload, it was patently clear that his real purpose was 
to push the Court to vote differently. The proposal stimulated outrage from 
members of the bar, the press, and many of Roosevelt’s political supporters 
in Congress who were angered that they had not been consulted about it. 
At this point, Justice Owen J. Roberts, a centrist who had been aligned with 
four conservative colleagues in striking down New Deal legislation, began 
to vote with the other four justices to uphold the legislation and give FDR 
the new majority he had been seeking. The unpopularity of Roosevelt’s 
proposal, Justice Roberts’s mitigating action (which observers dubbed “the 
switch in time that saved nine”), and the sudden death of Majority Leader 
Joseph Robinson of Arkansas, who was leading the president’s effort in 
the Senate, resulted in Congress’s failure to adopt the Courtpacking plan. 
Kernell calls it “FDR’s most stunning legislative failure in his twelve years in 
office.”96 Yet Roosevelt won the legal battle anyway. Once Roberts switched 
his vote, conservative members—now in the minority—began to leave the 
Court. By the time he died, Roosevelt had managed to appoint all nine 
justices and secure a majority willing to uphold his policies.

In addition to its power to change the size of the Court, Congress can 
also pass legislation altering its appellate jurisdiction.97 President George W. 
Bush proposed and the Republican-controlled Congress passed the Military 
Commissions Act of 2006, which stripped federal courts of jurisdiction to 
hear habeas corpus petitions from detainees at Guantánamo Bay. When he 
signed the act into law on October 17, 2006, Bush called it “one of the most 
important pieces of legislation in the war on terror.”98 A three-judge panel 
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for a U.S. court of appeals voted 2–1 to uphold the law, but in 2008 the 
U.S. Supreme Court reversed it by a 5–4 vote in Boumediene v. Bush.99 The 
2008 Republican Party platform endorsed jurisdiction-stripping in other 
areas. Noting that “a Republican Congress enacted the Defense of Mar-
riage Act, affirming the right of states not to recognize same-sex ‘marriages’ 
licensed in other states,” the platform urged Congress “use its Article III, 
section 2 power [to withdraw appellate jurisdiction] to prevent activist fed-
eral judges from imposing upon the rest of the nation the judicial activism 
in Massachusetts and California.”100 Courts in both states had ruled that 
laws banning same-sex marriage violated each state’s constitution. Con-
gress did not follow the advice of the platform. With its jurisdiction intact, 
the U.S. Supreme Court ruled state-level bans on same-sex marriage to be 
unconstitutional in Obergefell v. Hodges in June 2015. The vast majority of 
jurisdiction-stripping proposals have failed.

Presidents occasionally urge Congress to propose constitutional 
amendments to overturn Court rulings or lobby for the passage of legisla-
tion that might undermine existing rulings. Republican presidents Reagan 
and George H. W. Bush sought to overturn Roe v. Wade by pressuring Con-
gress to propose a constitutional amendment outlawing abortion. Although 
unsuccessful in this effort, both presidents signed legislation that limited 
use of federal funds for abortions and made access to abortions more diffi-
cult. Bush also supported a constitutional amendment to overrule a contro-
versial Supreme Court decision, Texas v. Johnson (1989), which permitted 
flag burning as a form of protected symbolic speech.101 More recently, Presi-
dent Obama called for a constitutional amendment to overturn the 2010 
Supreme Court decision in Citizens United v. Federal Elections Commission, 
which held that the free speech clause of the First Amendment prohibits 
government from limiting corporate and union spending on electioneering 
communications.102 Opposition to the ruling continues. In May 2019, Rep. 
Adam Schiff (D-CA) introduced a constitutional amendment to overturn 
Citizens United, saying, “Amending the Constitution is an extraordinary 
step, but it is the only way to safeguard our democratic process against the 
threat of unrestrained and anonymous spending by wealthy individuals 
and corporations.”103 If history is any indicator, the likelihood of its pas-
sage is slim.

Enforcement of Court Decisions

The federal courts have the authority to hand down decisions on cases 
within their jurisdiction, but they have no independent power to enforce 
their decisions. Lacking both the power of the purse and of the sword, 
the Supreme Court depends upon the executive branch to enforce its rul-
ings. President Eisenhower called out federal troops in 1957 to enforce 
court-ordered school desegregation in Little Rock, Arkansas. The order was 
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an outgrowth of the Court’s landmark Brown v. Board of Education (1954) 
ruling that overturned the “separate but equal” doctrine of Plessy v. Ferguson 
(1896).104

Sometimes less forceful action by the president helps to bring about 
compliance with Supreme Court rulings. President John F. Kennedy, in a 
June 1962 press conference, publicly supported the Court’s controversial 
ruling in Engel v. Vitale, which banned state-sponsored prayer in public 
schools, and set an example for others to follow.105 Presidents also set an 
example by complying with court orders aimed at them. Immediately after 
the Court held in 1952 that President Truman’s seizure of the steel mills 
was unconstitutional, the president ordered the mills restored to private 
operation.106 Likewise, President Nixon complied with the Court’s 1974 
ruling in United States v. Nixon that he turn over to a federal district court 
tapes of his conversations with executive aides.107 That action produced 
evidence of the president’s involvement in the Watergate affair, which led to 
the House Judiciary Committee’s approving three articles of impeachment 
against him and ultimately to Nixon’s resignation.

Some presidents have defied—or threatened to defy—the Court. The 
fear that President Jefferson’s secretary of state, James Madison, would 
(with the president’s blessing) defy a court order to deliver commissions 
that would seat some Federalist judges probably influenced John Marshall’s 
opinion in Marbury v. Madison. Marshall gave the Jefferson administration 
what it wanted—it did not force delivery of the commissions—but it did so 
by creating the power of judicial review. More blatantly, President Lincoln 
once ignored a federal court ruling that declared his suspension of habeas 
corpus unconstitutional.108 But Lincoln’s response was an exception to the 
rule, for chief executives typically have enforced judicial decisions, even 
when they would have preferred not to do so. When the justices struck 
down the Gun Free School Zones Act in United States v. Lopez (1995), Presi-
dent Clinton strongly criticized the decision and ordered Attorney General 
Janet Reno to come up with other ways to keep guns out of schools, but he 
did not defy the ruling.109

As discussed in chapter 1, George W. Bush embraced a theory of 
presidential power known as the unitary executive. A core element of that 
approach is the idea of “coordinate construction”—that presidents have the 
power to interpret the Constitution just as courts do. Rather than veto the 
legislation or wait for courts to rule on their constitutionality, Bush quietly 
used “signing statements” to indicate that he would not enforce those pro-
visions of laws he found problematic. By the time he left office, Bush had 
challenged more than 1,100 specific provisions of bills he signed.110 For 
example, he used signing statements to signal that he would not enforce 
the provision of the Patriot Act that required the president to report to 
Congress when the executive branch secretly searches homes or seizes pri-
vate papers. Another signing statement said that he reserved the right to 
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ignore the McCain amendment forbidding U.S. officials to use torture.111 

Sometimes the signing statements were so general that it was not clear what 
provisions the president might choose not to enforce. But when Congress 
passed a law requiring the attorney general to submit to Congress a detailed 
list of provisions of bills that were not being enforced by the administra-
tion, Bush used a signing statement to reiterate presidential authority to 
withhold information from Congress—including such a list—whenever 
he deemed it necessary.112 The use of signing statements, the embrace of 
coordinate construction, and his strong criticism of “activist” judges, sug-
gested Bush’s willingness to substitute his judgment of how the Constitu-
tion should be interpreted for that of the federal courts.

Moreover, Bush’s expansive view of presidential war power held that 
presidents have broad authority to act unilaterally to promote the nation’s 
interests. Taken to its extreme, this meant that presidents, in some instances, 
could take actions contrary to the Constitution. If that were the case, it 
followed that presidents could claim the authority to disobey the courts 
in such instances (as Lincoln did with regard to habeas corpus). Bush 
strongly asserted the view that his subordinates in the executive branch 
should not report directly to Congress. As noted by the ABA’s Task Force on 
Presidential Signing Statements, he did so repeatedly “even though there 
is Supreme Court precedent to the effect that Congress may authorize a 
subordinate official to act directly or to report directly to Congress.”113 

When Congress passed a law requiring that government scientists report 
their findings directly to Congress so that they could not be censored by 
the administration, Bush used a signing statement to prevent enforcement 
of the law. Although President Obama criticized President Bush’s use of 
signing statements, he also used them under some circumstances, issuing 
forty-one of them during his eight years in office. President Trump, too, 
continued their use. Obama also embraced a broad interpretation of prose-
cutorial discretion to avoid enforcing laws that would force the deportation 
of undocumented immigrants who entered the United States before their 
sixteenth birthday—an interpretation that Trump reversed in September 
2017 through executive action.114

Judicial Oversight of Presidential Action

Through its power of judicial review, the Supreme Court has the ability 
to invalidate presidential actions and those of other parts of the executive 
branch. This is a significant check on presidential power but has been used 
infrequently. The founders originally left open the question of who had the 
final power to interpret the Constitution. If, as Jefferson contended, each 
branch has the authority to interpret the Constitution as far as its own 
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duties are concerned, then the president would be the judge of the consti-
tutionality of executive actions. As a result of Marbury v. Madison, however, 
the Supreme Court has the power to make the final judgment on such mat-
ters. Although Marbury was decided in 1803, the Court did not declare a 
presidential action unconstitutional until after the Civil War.

Only a handful of presidents have been the objects of major Court 
decisions invalidating their actions. The Court will likely rule on a variety 
of Trump’s actions, ranging from his declaration of a national emergency 
to spend money on a wall between the U.S. and Mexico to his invocation 
of executive privilege to thwart congressional investigations, but Trump 
won the first major challenge to one of his policies to come before the 
Court. By a 5–4 vote, the Supreme Court upheld Trump’s the third itera-
tion of his controversial ban on travel from several predominantly Muslim 
countries.115

Even when invalidating a specific presidential action, the Court has 
often endorsed a broad reading of presidential power. For example, the 
Court, as previously noted, invalidated President Truman’s seizure of steel 
mills during the Korean War.116 Truman argued that government seizure 
to keep open the steel mills, which were involved in a labor dispute that 
threatened to shut them down, was essential to the war effort. But in seiz-
ing the mills, Truman ignored provisions of the Taft-Hartley Act, which had 
passed over his veto. The law permitted the president to obtain an injunc-
tion postponing for eighty days a strike that threatened the national safety 
and welfare. Instead, he issued an executive order seizing the mills, based 
on his authority under the Constitution and U.S. law and as commander 
in chief. The steel companies protested the seizure as unconstitutional, and 
the case went to the Supreme Court.

By a 6–3 vote, the Court invalidated the president’s move. Although six 
justices voted against the specific action in question, six justices (three in 
the majority plus the three dissenters) explicitly recognized that presidents 
have a range of “inherent” power to take actions not explicitly authorized 
by the Constitution. The dissenters said that power was broad enough to 
cover Truman’s seizure of the mills. The other three who recognized some 
degree of inherent power stressed that such power is not absolute and that 
it was not broad enough to cover a situation such as this in which the presi-
dent went against the will of Congress. Even though the case invalidated an 
action taken by a specific president, it set a precedent that actually expanded 
presidential power through the Court’s recognition of inherent power.

Similarly, a unanimous Court in United States v. Nixon ruled against 
President Nixon’s refusal to surrender subpoenaed White House tapes to 
Watergate special prosecutor Leon Jaworski.117 In refusing to surrender 
the tapes, Nixon claimed the existence of an “executive privilege” relat-
ing to private conversations between chief executives and their advisers. 
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Although the Court rejected Nixon’s specific claim of privilege, it recog-
nized for the first time that the principle of executive privilege did have 
constitutional underpinnings. As with Youngstown Sheet and Tube Co., 
the Court ruled against a specific exercise of presidential power while 
at the same time expanding the general scope of presidential power.118

The Court has been especially deferential to presidential power in 
the realm of foreign affairs. In United States v. Curtiss‑Wright Export Corp. 
(1936), the Court suggested that presidents might have a wider degree 
of discretion in foreign affairs than they do in domestic affairs.119 Justice 
George Sutherland went so far as to call the president “the sole organ of 
the federal government in the field of international relations.”120 Similarly, 
the Court has recognized that presidents have broad power to respond to 
military emergencies and wage war even without a congressional decla-
ration of war. In The Prize Cases (1863), the Court recognized President 
Lincoln’s power to impose a military blockade on southern ports—an act 
of war—even though Congress had not yet spoken.121 During World War 
II, the Court upheld broad executive power to impose the forced relocation 
of Japanese Americans and others of Japanese ancestry to federal detention 
centers.122 In 1981, the Court upheld the power of the president to seize 
Iranian assets and use them as a bargaining chip to help free American hos-
tages held in the 1970s.123 But the Court limited efforts by the Bush admin-
istration to curtail the civil liberties of detainees at Guantánamo Bay. In 
Hamdan v. Rumsfeld (2006), the Court ruled 5–3 (Chief Justice  Roberts did 
not participate) that the president did not have inherent power to require 
that the detainees be tried by military commission rather than in federal 
court.124 In response to the setback, President Bush introduced and the 
Republican-controlled Congress promptly passed legislation that autho-
rized the use of such tribunals and curtailed the habeas corpus rights of 
detainees—an action that the Supreme Court then struck down in Boume‑
diene v. Bush.125

Of course, the Court’s power of judicial review can also be used to 
challenge domestic legislation spearheaded by a president. Thus, Obama 
found his signature achievement—the Affordable Care Act (ACA)— 
challenged in two major cases before the Supreme Court. The Court, in a 
5–4 decision written by Chief Justice Roberts in 2012, upheld Congress’s 
power to impose a financial penalty to enforce the individual mandate—
the portion of the act that requires everyone to purchase insurance— 
saying that it was a valid exercise of Congress’s power to tax.126 The Court 
subsequently accepted another challenge to the law. That case, King v. 
 Burwell, questioned whether the U.S government regulation that offers tax 
credits to individuals who purchase competitively priced health insurance 
through the federal insurance marketplace, Healthcare.gov, is constitu-
tional. Challengers argued that the ACA allowed such credits to be given 
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only to individuals who purchase insurance through state-run exchanges, 
while the law’s supporters argued that the law intended to cover both. 
A win by the challengers would have severely undermined the ACA by 
taking away tax credits from as many as six million Americans, but the 
Supreme Court ultimately upheld the tax credits in a 6–3 ruling, again 
written by Roberts.

Obama publicly chafed at this and other legal challenges to his poli-
cies, saying that the Supreme Court should not have accepted the chal-
lenge to the tax credits and expressing frustration at a federal district court 
ruling that at least temporarily blocked his use of executive orders to 
implement immigration reform.127 It was not his first public rebuke of the 
judiciary. In his 2010 State of the Union address, President Obama criti-
cized the Supreme Court’s Citizens United ruling in front of a group of the 
justices, saying that it would “open the floodgates for special interests—
including foreign corporations—to spend without limit in our elections.” 
Justice Alito could be seen shaking his head and mouthing the words, “not 
true.”128

President Trump went even further, issuing highly personal attacks on 
courts and judges that ruled against him. Such rulings happened unusu-
ally often. During his first two years in office alone, lower federal judges 
ruled against the Trump administration at least 63 times.129 In response, 
Trump dismissed adverse rulings—which came from both judges 
appointed by Republican presidents and by Democratic presidents—as  
“ridiculous,” a “disgrace,” and even “not law.” Using inflated rhetoric, 
Trump branded them a threat to national security and even appeared 
to challenge judicial independence (“I’ll tell you what,” he tweeted in 
response to a Ninth Circuit Court of Appeals ruling, “it’s not going to hap-
pen like this anymore”).130

During the 2016 presidential campaign, Trump even questioned 
whether an Indiana-born judge who was presiding over a class-action suit 
against Trump University for fraud and breach of contract could be impar-
tial because of his Mexican heritage. In racially tinged language, he com-
plained at a public rally, “I have a Mexican judge” and described the judge 
as “a hater.” He even threatened retaliation when that judge ordered the 
release of documents outlining Trump University’s predatory marketing 
practices. “They ought to look into Judge Curiel,” he told a fired up crowd, 
“because what Judge Curiel is doing is a total disgrace.”131

When, as president, Trump disparaged an adverse ruling because it 
was decided by “an Obama judge,” Chief Justice John Roberts (appointed 
by George W. Bush) issued a statement saying: “We do not have Obama 
judges or Trump judges, Bush judges or Clinton judges. What we have 
is an extraordinary group of dedicated judges doing their level best to do 
equal right to those appearing before them. That independent judiciary is 
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something we should all be thankful for.” To this the president issued an 
extraordinary retort: “Sorry Chief Justice John Roberts, but you do indeed 
have ‘Obama judges,’ and they have a much different point of view than 
the people who are charged with the safety of our country. … We need pro-
tection and security—these rulings are making our country unsafe! Very 
dangerous and unwise!”132

Critics charged that President Trump’s attacks were undermining the 
independence of the judiciary. The Brennan Center for Justice went even 
further, saying that Trump was undermining “our entire system of gov-
ernment” because courts, as bulwarks of the law and our Constitution, 
“depend on the public to respect their judgments and on officials to obey 
and enforce their decisions.” “Separation of powers,” it added—which 
allows courts to enforce the rule of law—”is not a threat to democracy; it is 
the essence of democracy.”133

In addition to establishing general parameters of presidential power and 
reviewing presidential initiatives, Supreme Court decisions can have other 
significant repercussions on the fate of particular presidents. Two such deci-
sions had a particular bearing on Bill Clinton. Had it not been for a 1988 
ruling upholding (over the lone dissent of Antonin Scalia) the constitution-
ality of the independent counsel law and a unanimous 1997 ruling that 
allowed a sexual harassment lawsuit against the president by Paula Jones 
to proceed while he was still in office, Clinton might have been spared the 
independent counsel investigation by Kenneth Starr and the impeachment 
trial brought about as a result of the Monica Lewinsky scandal.134

Conclusion: A Balancing Act

The relationship between the presidency and the judiciary can be described 
as a balancing act. The judiciary has the power to hand down rulings that 
have a direct effect on presidents and their policies, but presidents can 
influence the federal courts through the power to nominate judges to serve 
on them. Both have long-term consequences. Supreme Court rulings are 
not easy to overturn. Those based on the Constitution can be overruled 
only by the Court itself or through the passage of a constitutional amend-
ment. The president’s power to appoint can also be far-reaching. Federal 
judges, unlike members of Congress and the political appointees of the 
executive branch, serve for life. That fact all but guarantees that judicial 
nominees will continue to be closely scrutinized and, in all likelihood, 
hotly contested.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  437

SUGGESTED READINGS

Abraham, Henry. Justices, Presidents, and Senators: A History of U.S. Supreme 
Court Appointments from Washington to Bush II, 5th ed. Lanham, MD: 
Rowman and Littlefield, 2008.

Baum, Lawrence. The Supreme Court, 13th ed. Washington, DC: CQ Press, 
2018.

Binder, Sarah A., and Forrest Maltzman. Advice & Dissent: The Struggle to 
Shape the Federal Judiciary. Washington, DC: Brookings, 2009.

Caldeira, Gregory, and John Wright. “Lobbying for Justice.” American 
Journal of Political Science 42 (April 1998).

Caplan, Lincoln. The Tenth Justice: The Solicitor General and the Rule of Law. 
New York: Random House, 1987.

Comiskey, Michael. Seeking Justices: The Judging of Supreme Court Nominees. 
Lawrence: University Press of Kansas, 2004.

Epstein, Lee, and Thomas G. Walker. Constitutional Law for a Changing 
America: Institutional Powers and Constraints, 10th ed. Washington, DC: 
CQ Press, 2020.

Gerhardt, Michael J. The Federal Appointments Process: A Constitutional and 
Historical Analysis. Durham, NC: Duke University Press, 2000.

Goldman, Sheldon. Picking Federal Judges: Lower Court Selection from 
Roosevelt through Reagan. New Haven, CT: Yale University Press, 1997.

Goldman, Sheldon, Sara Schiavoni, and Elliot Slotnick. “W. Bush’s Judicial 
Legacy: Mission Accomplished.” Judicature 92 (May–June 2009).

Goldman, Sheldon, Elliot Slotnick, Gerard Gryski, and Gary Zuk. “Clinton’s 
Judges: Summing Up the Legacy.” Judicature 84 (March–April 2001).

Johnson, Timothy R., and Jason M. Roberts. “Presidential Capital and the 
Supreme Court Confirmation Process.” Journal of Politics 66 (August 
2004).

Maltese, John Anthony. The Selling of Supreme Court Nominees. Baltimore, 
MD: Johns Hopkins University Press, 1995.

O’Brien, David M. Judicial Roulette. New York: Priority Press, 1988.

Pacelle, Richard L., Jr. Between Law and Politics: The Solicitor General and the 
Structuring of Race, Gender, and Reproductive Rights Litigation. College 
Station: Texas A&M University Press, 2003.

Salokar, Rebecca Mae. The Solicitor General: The Politics of Law. Philadelphia: 
Temple University Press, 1992.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



438  Part II | The President and The Government

Wittes, Benjamin. Confirmation Wars: Preserving Independent Courts in Angry 
Times. Lanham, MD: Rowman and Littlefield, 2006.

Yalof, David Alistair. Pursuit of Justices: Presidential Politics and the Selection of 
Supreme Court Nominees. Chicago: University of Chicago Press, 1999.

NOTES 

1. For more on Supreme Court nominations during presidential elec-
tion years, see: John Anthony Maltese, “Rivalry for Power in the Judi-
cial Appointment Process,” in Rivals for Power: Presidential‑Congressional 
Relations, 6th ed., ed. James A. Thurber and Jordan Tama (Lanham, MD: 
Rowman & Littlefield, 2017).

2. Figures for the 100th and 106th Congresses drawn from Table 5 of Denis 
Steven Rutkus and Mitchel A. Sollenberger, “Judicial Nomination Statis-
tics: U.S. District and Circuit Courts, 1977–2003,” CRS Report for Con‑
gress, updated February 23, 2004. Figures for 110th Congress drawn 
from “List of Federal Judges Appointed by George W. Bush,” en.wikipedia 
.org/wiki/List_of_federal_judges_appointed_by_George_W._Bush. 
Figures for 114th Congress from www.justice.gov/archives/olp/114th- 
congress-judicial-nominations-list.

3. For a running tally of Trump’s judicial appointments, see en.wikipedia 
.org/wiki/List_of_federal_judges_appointed_by_Donald_Trump.

4. In addition to so-called Article III courts, whose judges have life tenure, 
Congress can also create so-called Article I courts, such as the U.S. Court 
of Military Appeals and U.S. Court of Veterans Appeals, whose judges 
have fixed terms of office. A wide range of administrative law judges also 
do not have life tenure. Article III courts consist of the U.S. Supreme 
Court, the federal courts of appeals and district courts, and the U.S. 
Court of International Trade.

5. In addition to the district courts and the courts of appeals, there are sev-
eral specialized courts, including the U.S. Court of International Trade 
and the U.S. Court of Federal Claims.

6. The District of Columbia and U.S. territories, such as Guam, also have 
district courts.

7. G. Alan Tarr, Judicial Process and Policymaking, 2nd ed. (New York: West/
Wadsworth, 1999), 40.

8. David M. O’Brien, Judicial Roulette (New York: Priority Press, 1988), 70.

9. Howard Ball, Courts and Politics: The Federal Judicial System, 2nd ed. 
(Englewood Cliffs, NJ: Prentice Hall, 1987), 199.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  439

10. Ibid., 199–200.

11. Alex Swoyer and Stephen Dinan, “Lindsey Graham Says ‘Blue Slips’ Won’t 
Derail Trump Appeals Court Picks,” Washington Times, February 7, 2019, 
www.washingtontimes.com/news/2019/feb/7/lindsey-graham-blue- 
slips-wont-derail-trump-picks/.

12. Deanna Paul, “‘Damaging Precedent’: Conservative Federal Judge 
Installed Without Consent of Home-State Senators,” Washington Post, 
February 28, 2019, www.washingtonpost.com/politics/2019/02/27/
dangerous-first-conservative-judge-installed-after-vetting-by-only-
two-senators/?utm_term=.85b322cadb43.

13. “Doing Business in the Senate,” editorial, New York Times, June 19, 
2001, A22.

14. Sheldon Goldman, Elliot Slotnick, and Sara Schiavoni, “Obama’s Judi-
ciary at Midterm,” Judicature (May–June 2011): 266–267.

15. O’Brien, Judicial Roulette, 33.

16. Tarr, Judicial Process, 75.

17. Sheldon Goldman, Picking Federal Judges: Lower Court Selection from 
Roosevelt through Reagan (New Haven, CT: Yale University Press, 1997), 
86; see also Joel B. Grossman, Lawyers and Judges: The ABA and the Poli‑
tics of Judicial Selection (New York: Wiley, 1965), chap. 3.

18. Quoted in Neil A. Lewis, “White House Ends Bar Association’s Role 
in Screening Federal Judges,” New York Times, March 23, 2001, A13. 
For a scholarly assessment of the ABA’s ratings, see Susan Brodie Haire, 
“Rating the Ratings of the American Bar Association Standing Com-
mittee on Federal Judiciary,” Justice System Journal 22:1 (2001): 1–17.

19. Adam Liptak, “White House Ends Bar Association’s Role in Vetting Judges,” 
New York Times, March 31, 2017, www.nytimes.com/2017/03/31/us/ 
politics/white-house-american-bar-association-judges.html.

20. David Montgomery, “Conquerors of the Courts,” Washington Post 
Magazine, January 2, 2019, www.washingtonpost.com/news/maga-
zine/wp/2019/01/02/feature/conquerors-of-the-courts/?utm_term= 
.0a78b8ff214b.

21. Larry C. Berkson and Susan B. Carbon, The United States Circuit 
Judge Nominating Commission: Its Members, Procedures, and Candidates  
(Chicago: American Judicature Society, 1980).

22. Alan Neff, The United States District Judge Nominating Commissions: 
Their Members, Procedures, and Candidates (Chicago: American Judica-
ture Society, 1981).

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



440  Part II | The President and The Government

23. Harry P. Stumpf, American Judicial Politics, 2nd ed. (Upper Saddle 
River, NJ: Prentice Hall, 1998), Tables 6-2 and 6-3, 180–183.

24. Goldman, Picking Federal Judges, 282; Stumpf, American Judicial Poli‑
tics, 183.

25. Sheldon Goldman, “Reagan’s Judicial Legacy: Completing the Puzzle 
and Summing Up,” Judicature 72 (April–May 1989): 319–320.

26. Quoted in O’Brien, Judicial Roulette, 61–62.

27. Goldman, Picking Federal Judges, Tables 9.1 and 9.2. The total number 
of federal judicial appointments with life tenure rises to 372 if Reagan’s 
four Supreme Court appointments are included. It rises slightly higher 
if one includes his appointments of non–Article 3 judges who staff 
specialized courts and do not have life tenure.

28. Alliance for Justice Judicial Selection Project, “2000 Annual Report,” 
3, www.afj.org/jsp.

29. Ronald Stidham, Robert A. Carp, and Donald Songer, “The Voting 
Behavior of President Clinton’s Judicial Appointees,” Judicature 80 
(July–August 1996): 16–20. See also Alliance for Justice Judicial Selec-
tion Project, “2000 Annual Report,” 4–5; Sheldon Goldman and Elliot 
Slotnick, “Picking Judges under Fire,” Judicature 82 (May–June 1999): 
265–284; and Nancy Scherer, “Are Clinton’s Judges ‘Old’ Democrats 
or ‘New’ Democrats?” Judicature 84 (November–December 2000): 
151–154.

30. Goldman and Slotnick, “Picking Judges under Fire,” 282.

31. John H. Cushman Jr., “Senate Imperils Judicial System, Rehnquist 
Says,” New York Times, January 1, 1998, A1.

32. Alliance for Justice Judicial Selection Project, “2000 Annual Report,” 5.

33. Ibid., 2.

34. Ibid., 1. See also Sheldon Goldman et al., “Clinton’s Judges: Summing 
Up the Legacy,” Judicature 84 (March–April 2001): 228–254.

35. Helen Dewar, “Foreign Aid Bill Held Up by GOP; Senators Demand 
Action on Nominees,” Washington Post, October 13, 2001, A3.

36. See John Anthony Maltese, “Confirmation Gridlock: The Federal Judi-
cial Appointments Process under Bill Clinton and George W. Bush,” 
Journal of Appellate Practice and Process 5 (Spring 2003): 1–28.

37. Russell Wheeler, “Judicial Nominations and Confirmations in Obama’s 
First Term,” Governance Studies at Brookings, December 13, 2012, www 

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  441

.brookings.edu/~/media/research/files/papers/2012/12/13%20judicial 
%20nominations%20wheeler/13_obama_judicial_wheeler.

38. Jennifer Bendery, “White House Poised to Take on Judicial 
Vacancy ‘Crisis,’” Huffington Post, June 13, 2011, www.huffington-
post.com/2011/06/13/white-house-poised-to-take-on-judicial-
crisis_n_876185.html.

39. Paul Kane, “Senate Republicans Block Judicial Nominee Goodwin 
Liu,” Washington Post, May 19, 2011, www.washingtonpost.com/poli-
tics/judicial-nominee-goodwin-liu-faces-filibuster-showdown/2011/ 
05/18/AF6ak76G_story.html.

40. Goldman, Slotnick, and Schiavoni, “Obama’s Judiciary at Midterm,” 
292.

41. Allison Graves, “Did Senate Republicans Filibuster Obama Court Nom-
inees More Than All Others Combined?” PolitiFact, April 9, 2017, www 
.politifact.com/truth-o-meter/statements/2017/apr/09/ben-cardin/ 
did-senate-republicans-filibuster-obama-court-nomi/.

42. Paul Kane, “Reid, Democrats Trigger ‘Nuclear’ Option; Eliminate Most 
Filibusters on Nominees,” Washington Post, November 21, 2013, www 
.washingtonpost.com/politics/senate-poised-to-limit-filibusters-in-
party-line-vote-that-would-alter-centuries-of-precedent/2013/11/21/
d065cfe8-52b6-11e3-9fe0-fd2ca728e67c_story.html?utm_term=.2537c2f 
c8d36.

43. Ibid.

44. Al Kamen and Paul Kane, “Did ‘Nuclear Option’ Boost Obama’s Judicial 
Appointments?” Washington Post, December 17, 2014, www.washing-
tonpost.com/blogs/in-the-loop/wp/2014/12/17/did-nuclear-option- 
boost-obamas-judicial-appointments/.

45. White House, “Infographic: President Obama’s Judicial Nominees,” 
www.whitehouse.gov/infographics/judicial-nominees.

46. White House, “This Is the First Time Our Judicial Pool Has Been This 
Diverse,” www.whitehouse.gov/share/judicial-nominations. “Obama 
Nominates First Muslim Federal Judge,” CNN.com, September 7, 2016, 
www.cnn.com/2016/09/07/politics/obama-nominates-first-muslim- 
judge/.

47. Joan Biskupic, “The Next President Could Tip High Court,” USA Today, 
March 30, 2004, 1A.

48. Drawn from Tables 2 and 4 in Sheldon Goldman et al., “Picking Judges 
in a Time of Turmoil: W. Bush’s Judiciary during the 109th Congress,” 

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



442  Part II | The President and The Government

Judicature 90 (May–June 2007), 277 and 282; and from Table 6.1 (for 
Ford and Nixon) from Sheldon Goldman, Picking Federal Judges: Lower 
Court Selection from Roosevelt through Reagan (New Haven, CT: Yale 
University Press, 1997), 227–229. Figures for George W. Bush cour-
tesy of Sheldon Goldman. Figures for Barack Obama from Tables 6 and 
7 in Elliot Slotnick, Sara Schiavone, and Sheldon Goldman, “Obama’s 
Judicial Legacy: The Final Chapter,” working paper.

49. Lochner v. New York, 198 U.S. 45 (1905); Roe v. Wade, 410 U.S. 113 
(1973); and Griswold v. Connecticut, 381 U.S. 479 (1965). See Robert 
H. Bork, The Tempting of America (New York: Free Press, 1990), for a 
criticism of both lines of cases.

50. Robert Scigliano, The Supreme Court and the Presidency (New York: Free 
Press, 1971), chap. 4.

51. Joel B. Grossman and Stephen L. Wasby, “The Senate and Supreme 
Court Nominations: Some Reflections,” Duke Law Journal (August 
1972): 559, n. 8.

52. All Supreme Court justices have been lawyers, but not all have had law 
school degrees. Law schools as we know them did not exist in the early 
part of the nineteenth century, and a majority of the lawyers learned 
the profession through apprenticeship into the early part of the twenti-
eth century. See David M. O’Brien, Storm Center: The Supreme Court in 
American Politics, 5th ed. (New York: Norton, 2000), 34.

53. See John Anthony Maltese, The Selling of Supreme Court Nominees  
(Baltimore, MD: Johns Hopkins University Press, 1995), chaps. 4, 5.

54. Daniel Burke, “What Is Neil Gorsuch’s Religion? It’s Complicated,” 
CNN, March 22, 2017, www.cnn.com/2017/03/18/politics/neil-gor-
such-religion/index.html.

55. David Alistair Yalof, Pursuit of Justices: Presidential Politics and the Selec‑
tion of Supreme Court Nominees (Chicago: University of Chicago Press, 
1999), 4–5. Ibid., 7, 12–13.

56. Ibid.

57. Peter Nicholas, “Trump’s Fury at Don McGahn Is Misplaced,” The 
Atlantic, May 22, 2019, www.theatlantic.com/politics/archive/2019/05/
don-mcgahn-helped-trump-remake-federal-courts/589957/.

58. Robert O’Harrow, Jr. and Shawn Boburg, “A Conservative Activist’s Behind-
the-Scenes Campaign to Remake the Nation’s Courts,” Washington Post, 
May 21, 2019, www.washingtonpost.com/graphics/2019/investigations/
leonard-leo-federalists-society-courts/?utm_term=.7987480dfc4f.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  443

59. Alan Rappeport and Charlie Savage, “Donald Trump Releases List of 
Possible Supreme Court Picks,” New York Times, May 18, 2016, www 
.nytimes.com/2016/05/19/us/politics/donald-trump-supreme-court-
nominees.html.

60. Ethan Bronner, Battle for Justice: How the Bork Nomination Shook Amer‑
ica (New York: Norton, 1989), 29–36; and Mark Gitenstein, Matters 
of Principle: An Insider’s Account of America’s Rejection of Robert Bork’s 
Nomination to the Supreme Court (New York: Simon & Schuster, 1992), 
28–37.

61. www.crcstrategies.com/case-studies/ (retrieved June 8, 2019).

62. Lawrence Baum, The Supreme Court, 9th ed. (Washington, DC: CQ 
Press, 2006), 31.

63. Christopher Cadelago, Nancy Cook, and Andrew Restuccia, “How a 
Private Meeting with Kennedy Helped Trump Get to ‘Yes’ on Kava-
naugh,” Politico, July 9, 2018, www.politico.com/story/2018/07/09/
brett-kavanaugh-trump-private-meeting-706137.

64. Scott H. Ainsworth and John Anthony Maltese, “National Grange 
Influence on the Supreme Court Confirmation of Stanley Matthews,” 
Social Science History 20 (Spring 1996): 41–62.

65. For early examples of lobbying, see Maltese, The Selling of Supreme 
Court Nominees, 47–49, 53.

66. P. S. Ruckman Jr., “The Supreme Court, Critical Nominations, and the 
Senate Confirmation Process,” Journal of Politics 55 (August 1993): 
794. If the two nominations withdrawn on a technicality are included, 
the failure rate rises to 19.5 percent.

67. E. J. Dionne, “A Town Hall Meeting: A Process Run Amok—Can It Be 
Fixed?” ABC News Nightline, October 16, 1991.

68. For case studies of these three nominations, see Maltese, The Selling of 
Supreme Court Nominees, chaps. 1, 4, 5.

69. Liberal groups protested Associate Justice William Rehnquist’s nomi-
nation for chief justice in 1986 because of his alleged insensitivity to 
the rights of minorities and women. He was ultimately confirmed, but 
the thirty-three votes against him were the most ever cast against a 
confirmed justice up to that point.

70. See Patrick B. McGuigan and Dawn M. Weyrich, Ninth Justice: The 
Fight for Bork (Washington, DC: Free Congress Foundation, 1990); 
and Michael Pertschuk and Wendy Schaetzel, The People Rising: The 

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



444  Part II | The President and The Government

Campaign against the Bork Nomination (New York: Thunder’s Mouth 
Press, 1989).

71. Robert Shogan, A Question of Judgment: The Fortas Case and the Struggle 
for the Supreme Court (New York: Bobbs-Merrill, 1972).

72. Maltese, The Selling of Supreme Court Nominees, 14, 16.

73. “The Electoral Count,” New York Times, January 30, 1881.

74. Quoted in Alpheus Thomas Mason, Brandeis: A Free Man’s Life (New 
York: Viking, 1946), 467.

75. See Maltese, The Selling of Supreme Court Nominees, for accounts of 
these developments.

76. Roe v. Wade, 410 U.S. 113 (1973).

77. O’Connor, Kennedy, and Souter, Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (1992).

78. Quoted in David M. O’Brien, Storm Center: The Supreme Court in American  
Politics, 5th ed. (New York: Norton, 1993), 84.

79. Scigliano, The Supreme Court and the Presidency, chap. 6. See also  
Lincoln Caplan, The Tenth Justice: The Solicitor General and the Rule of 
Law (New York: Random House, 1987); and Rebecca Mae Salokar, The 
Solicitor General: The Politics of Law (Philadelphia: Temple University 
Press, 1992).

80. The Supreme Court’s discretion has changed over time and since 1988 
is almost absolute. Cases now come to the Court almost exclusively by 
way of a writ of certiorari. To grant “cert” (agree to hear a case), four 
of the nine justices must vote to accept review. See Craig R. Ducat, 
Constitutional Interpretation, 7th ed. (Belmont, CA: West, 2000), 31.

81. Scigliano, The Supreme Court and the Presidency, 172.

82. Christopher Zorn, “Information, Advocacy, and the Role of the Solici-
tor General as Amicus Curiae” (working paper, Emory University, 
1999), 1.

83. Steven Puro, “The United States as Amicus Curiae,” in Courts, Law, and 
Judicial Processes, ed. S. Sidney Ulmer (New York: Free Press, 1981), 
220–230.

84. Scigliano, The Supreme Court and the Presidency, chap. 6; Puro, “The 
United States as Amicus Curiae”; and Karen O’Connor, “The Amicus 
Curiae Role of the U.S. Solicitor General in Supreme Court Litigation,” 
Judicature 66 (December 1982–January 1983): 261.

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  445

85. Kevin T. McGuire, “Explaining Executive Success in the U.S. Supreme 
Court,” Political Research Quarterly 51 (June 1998): 522.

86. Adam Feldman, “Empirical SCOTUS: Supreme Court All-Stars 
2013-2017,” SCOTUSblog, September 13, 2018, www.scotusblog 
.com/2018/09/empirical-scotus-supreme-court-all-stars-2013-2017/.

87. This situation is to be contrasted with the paucity of experience attor-
neys general have before the Court: Traditionally, they argue only one 
case before their terms are over. For an interesting account of Robert 
Kennedy’s first appearance before the Court two years after he became 
attorney general, see Victor Navasky, Kennedy Justice (New York: 
 Athenaeum, 1980), chap. 6.

88. Caplan, The Tenth Justice.

89. Elder Witt, A Different Justice (Washington, DC: Congressional Quar-
terly, 1986), chaps. 6, 7.

90. Caplan, The Tenth Justice, 79–80, 255–256.

91. Lincoln Caplan, “The Political Solicitor General, The ‘Tenth Justice’ and 
the Polarization of the Supreme Court,” Harvard Magazine, September-
October 2018, harvardmagazine.com/2018/09/the-political-solicitor- 
general.

92. Adam Liptak, “Trump’s Legal U-Turns May Test Supreme Court’s 
Patience,” New York Times, August 28, 2017, www.nytimes 
.com/2017/08/28/us/politics/trump-supreme-court.html.

93. Richard L. Pacelle Jr., Between Law and Politics: The Solicitor General and 
the Structuring of Race, Gender, and Reproductive Rights Litigation (Col-
lege Station: Texas A&M University Press, 2003), 265.

94. Hepburn v. Griswold (First Legal Tender Case), 75 U.S. (8 Wall.) 506 
(1870); and Knox v. Lee, Parker v. Davis (Second Legal Tender Case), 79 
U.S. (12 Wall.) 457 (1871).

95. Samuel Kernell, Going Public, 4th ed. (Washington, DC: CQ Press, 
2007), 134.

96. Ibid.

97. For a useful review of this power, see Gerald Gunther, “Congressional 
Power to Curtail Federal Court Jurisdiction: An Opinionated Guide to 
the Ongoing Debate,” Stanford Law Review 36 (1984): 895. The most 
famous Supreme Court case involving this issue is Ex parte McCardle, 
74 U.S. 506 (1869).

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



446  Part II | The President and The Government

98. “President Signs Military Commissions Act of 2006,” text of remarks 
at signing ceremony, October 17, 2006, www.whitehouse.gov/news/
releases/2006/10/20061017-1.html.

99. Boumediene v. Bush, 553 U.S. 723 (2008). See Michael C. Dorf, “A Fed-
eral Appeals Court Upholds the Jurisdiction-Stripping Provisions of 
the Military Commissions Act of 2006, but Overlooks the Possibility 
of an Evolving Conception of Habeas Corpus,” FindLaw, February 28, 
2007, writ.news.findlaw.com/dorf/20070228.html.

100. “2008 Republican Platform,” 53, platform.gop.com/2008Platform.pdf.

101. Texas v. Johnson, 491 U.S. 397 (1989).

102. 558 U.S. 310 (2010). Byron Tau, “Obama Calls for Constitutional 
Amendment to Overturn Citizens United,” Politico, August 29, 2012.

103. Rachel Frazin, “Schiff Introduces Constitutional Amendment to 
Overturn Citizens United,” The Hill, May 8, 2019, thehill.com/
homenews/house/442697-schiff-introduces-constitutional-amend-
ment-to-overturn-citizens-united.

104. Brown v. Board of Education, 347 U.S. 483 (1954); and Plessy v. Ferguson, 
163 U.S. 537 (1896).

105. Stumpf, American Judicial Politics, 429; and Engel v. Vitale, 370 U.S. 421 
(1962).

106. Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952).

107. United States v. Nixon, 418 U.S. 683 (1974).

108. Ex parte Merryman, 17 Fed. Cas. 144 (1861).

109. Stumpf, American Judicial Politics, 429; and United States v. Lopez, 514 
U.S. 549 (1995).

110. For a list of signing statements by Presidents Bush and Obama, see 
www.coherentbabble.com/listGWBall.htm. In 2006, the American Bar 
Association Task Force on Presidential Signing Statements issued a 
report on President Bush’s use of the practice. See “Report,” August 
2006, www.abanet.org/media/docs/signstatereport.pdf.

111. “Report,” 16.

112. Ibid., 17.

113. Ibid., 16.

114. Jerry Markon and Sandhya Somashekhar, “Obama’s 2012 DACA Move 
Offers a Window into Pros and Cons of Executive Action,” Washington Post, 

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



Chapter 7 | Judicial Politics  447

November 30, 2014, www.washingtonpost.com/politics/obamas-2012- 
daca-move-offers-a-window-into-pros-and-cons-of-executive-action/ 
2014/11/30/88be7a36-7188-11e4-893f-86bd390a3340_story.html.

115. Adam Liptak and Michael D. Shear, “Trump’s Travel Ban Is Upheld 
by Supreme Court,” New York Times, June 26, 2018, www.nytimes 
.com/2018/06/26/us/politics/supreme-court-trump-travel-ban.html.

116. Youngstown Sheet and Tube Co. v. Sawyer. See Maeva Marcus, Truman and 
the Steel Seizure Case: The Limits of Presidential Power (Durham, NC: 
Duke University Press, 1994).

117. United States v. Nixon.

118. For accounts of executive privilege, see Raoul Berger, Executive Privi‑
lege: A Constitutional Myth (Cambridge, MA: Harvard University Press, 
1974); and Mark J. Rozell, Executive Privilege: The Dilemma of Secrecy 
and Democratic Accountability (Baltimore, MD: Johns Hopkins Univer-
sity Press, 1994).

119. United States v. Curtiss‑Wright Export Corp., 299 U.S. 304 (1936).

120. See Lee Epstein and Thomas G. Walker, Constitutional Law for a Chang‑
ing America: Institutional Powers and Constraints, 6th ed. (Washington, 
DC: CQ Press, 2007), 263–267. Sutherland’s use of this phrase—
drawn, out of context, from John Marshall—has been strongly criti-
cized; see, Louis Fisher, “Presidential Inherent Power: The ‘Sole Organ’ 
Doctrine,” Presidential Studies Quarterly, Vol. 37, No. 1, March 2007, 
139–152.

121. See Lee Epstein and Thomas G. Walker, Constitutional Law for a Chang‑
ing America: Institutional Powers and Constraints, 6th ed. (Washington, 
DC: CQ Press, 2007), 263–267. The Court’s use of this phrase has 
been strongly criticized; see, e.g., Louis Fisher’s “Erroneous Dicta in 
Curtiss‑Wright,” an amicus brief to the Supreme Court in the 2014 
Zivotofsky case, available at www.loufisher.org/pip.html.

122. Korematsu v. United States, 323 U.S. 214 (1944). See Peter Irons, Justice 
at War: The Story of the Japanese‑American Internment Cases (New York: 
Oxford University Press, 1983).

123. Dames & Moore v. Regan, 453 U.S. 654 (1981).

124. Hamdan v. Rumsfeld, 126 S.Ct. 2749 (2006).

125. Boumediene v. Bush.

126. National Federation of Independent Business v. Sebelius, 132 S.Ct. 2566 
(2012).

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



448  Part II | The President and The Government

127. Ben Wolfgang, “Obama: Court Shouldn’t Have Considered Health 
Law Challenge,” Washington Post, June 8, 2015, www.washingtonpost 
.com/world/europe/obama-high-court-shouldnt-consider-health-care-
challenge/2015/06/08/c1a48e22–0def-11e5-a0fe-dccfea4653ee_story.
html; and Jonathan H. Adler, “President ‘Frustrated’ with Court 
Decision on Immigration Reforms,” Washington Post, June 8, 2015, 
www.washingtonpost.com/news/volokh-conspiracy/wp/2015/06/08/
president-frustrated-with-court-decision-on-immigration-reforms/.

128. Robert Barnes, “Reactions Split on Obama’s Remark, Alito’s Response 
at State of the Union,” Washington Post, January 29, 2010, www.wash-
ingtonpost.com/wp-dyn/content/article/2010/01/28/AR2010012 
802893.html.

129. Fred Barbash and Deanna Paul, “The Real Reason the Trump Adminis-
tration Is Constantly Losing in Court,” Washington Post, March 19, 2019, 
www.washingtonpost.com/world/national-security/the-real-reason-
president-trump-is-constantly-losing-in-court/2019/03/19/f5ffb056-
33a8-11e9-af5b-b51b7ff322e9_story.html?utm_term=.903a290a2ce7.

130. For example: Eric Bradner and Jeff Zeleny, “Trump: ‘If something happens 
blame’ the judge,” CNN, February 5, 2017, www.cnn.com/2017/02/05/
politics/trump-twitter-attacks-judge/index.html; Adam Liptak, “Trump 
Takes Aim at Appeals Court, Calling It a ‘Disgrace’,” New York Times, 
November 20, 2018, www.nytimes.com/2018/11/20/us/politics/trump- 
appeals-court-ninth-circuit.html.

131. Joe A. DelReal and Katie Zezima, “Trump’s Personal, Racially Tinged 
Attacks on Federal Judge Alarm Legal Experts,” Washington Post, June 1, 
2016, www.washingtonpost.com/politics/2016/06/01/437ccae6-280b-
11e6-a3c4-0724e8e24f3f_story.html?utm_term=.4ed4c7d58bd5.

132. Matthew Choi, “Trump Hits Back at Chief Justice Roberts, Escalating an 
Extraordinary Exchange,” Politico, November 21, 2018, www. politico 
.com/story/2018/11/21/supreme-court-chief-justice-john-roberts-
calls-out-trump-for-his-attack-on-a-judge-1011203. 

133. “In His Own Words: The President’s Attacks on the Courts,” Bren‑
nan Center for Justice, June 5, 2017, www.brennancenter.org/analysis/
his-own-words-presidents-attacks-courts.

134. Morrison v. Olson, 487 U.S. 654 (1988); and Clinton v. Jones, 520 U.S. 
681 (1997). For a discussion of the Lewinsky scandal, see Mark J. Rozell 
and Clyde Wilcox, eds., The Clinton Scandal and the Future of American 
Government (Washington, DC: Georgetown University Press, 2000).

Copyright ©2021 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute




