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Civil Rights

Legislation like that of Arizona, which passed a law that allows local law 
enforcement officers to check individuals’ immigration status, has raised 
concerns over racial profiling as a component in decisions over whose identities 
are checked.
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 How could a nation that 
embraced the Declaration 
of Independence’s creed 
that “all men are created 
equal” condone slavery?

 Why would a majority in 
society ever seek to extend 
and protect the rights of its 
minorities in the face of 
huge costs—even those 
imposed by a tragic civil 
war?

 Does America’s 
constitutional system 
impede or promote the 
cause of civil rights?

 Are “civil rights” generic, or 
do we define them 
differently across groups 
according to issues for 
which they seek protection?

Civil Rights
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All nineteen hijackers who coordinated, commandeered, and launched 
the September 11, 2001, attacks were Middle Eastern men. In the 
subsequent investigations, authorities found that other terrorist cell 

members implicated in the assaults were also Middle Eastern.
For the next five months, as federal agencies issued reports and advisories 

about terrorist threats, their communiqués frequently included mug shots of 
Arab suspects who allegedly were in the United States. Unavoidably, perhaps, 
government officials and ordinary citizens alike began to regard male Arab 
strangers with suspicion. This wariness took on more specificity as the Justice 
Department systematically interviewed twelve hundred male Middle Eastern 
visa holders in the United States; then–Attorney General John Ashcroft 
unveiled new procedures to expedite expulsion hearings for people who had 
overstayed or violated their visas; some pilots and flight crews refused to fly 
with “suspicious-looking” passengers (including, in one case, Rep. Darrell 
Issa, R-Calif., and, in another, a member of President George W. Bush’s secret 
service). Critics of these measures charged discrimination and racial pro-
filing (enlisting race or ethnicity as the primary criterion for identifying a 
suspect), starting a national debate over how government and airline officials 
should prevent the next terrorist attack, which nearly everyone thought was 
imminent.

One national survey taken soon after September 11 found that 58 percent of 
the public endorsed more intensive security checks for Arabs, while two-thirds 
supported “random stops” of people of Middle Eastern descent.1 Arab American 
support groups and some local American Civil Liberties Union (ACLU) chapters 
opened “hotlines” for registering discrimination complaints. Civil liberties 
watchdogs argued that since only a tiny fraction of individuals posed a threat, 
treating with suspicion everyone who fit the Middle Eastern profile constituted 
discrimination. The reaction to September 11 recalled the internment of 
Japanese Americans nearly sixty years earlier. After Japan bombed Pearl Harbor 
in 1941, the same fear of imminent attack—fueled by government alerts, air-raid 
drills, and other civil defense activities—gripped the nation. Within months 
government officials in Washington spawned the plan—in hindsight, clearly 
unwarranted—to intern thousands of West Coast Japanese Americans in camps 
as far away as Arkansas for the duration of World War II.

The Transportation Department recalled this misguided relocation as it dealt 
with the September 11 crisis. To counteract charges of racial profiling in airport 
screening, which began in the aftermath of the terrorist attack, the department 
issued rules for airport and other security personnel that sought to balance pro-
tecting the public’s right to security with preventing civil rights violations. The 
department prohibited screeners from giving travelers special attention based 
solely on their “race, color, national origin, religion, sex, or ancestry.” Arab-
looking men who spoke no English were to be screened no differently than other 
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4.1
Define civil rights.

4.2
Identify two obstacles in the way 
of civil rights for African 
Americans historically.

4.3
Discuss the political efforts to 
seek civil rights for African 
Americans from the nineteenth 
century to the present day.

4.4
Explain the legacy of the civil 
rights movement for groups such 
as women, Hispanics, and 
members of the LGBT 
community.

4.5
Assess the role of collective 
action efforts in the civil rights 
movement.
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passengers, including, for example, elderly grandmothers who had their 
knitting needles confiscated by security guards.2 Critics of the policy coun-
tered that because dozens of known terrorists fit the same distinctive gender 
and ethnic profile, public officials are justified in using this information to 
identify hard-to-find suspects. One nationally prominent civil libertarian 
condoned racial profiling as “entirely appropriate,” repeating former 
Supreme Court justice Robert Jackson’s declaration that “the Constitution 
is not a suicide pact.” In any event, observed one leading civil rights lawyer, 
it was expecting too much of screeners who must “make on the spot deci-
sions about whom to detain and whom to question [to] disregard ethnicity.”3 
The racial profiling debate will not be resolved anytime soon. Indeed, in 
2010 it flared up again in a new arena of law enforcement—spotting and 
deporting illegal immigrants. The construction of a two-thousand-mile 
border fence from San Diego, California, into Arizona during the previous 
five years channeled increasing numbers of illegal border crossings along 
Arizona’s unfenced border with Mexico. In April 2010 the public’s frustra-
tion culminated in the passage of a local and highly popular but nationally 
controversial Arizona law requiring local law enforcement officers to check 
individuals’ immigration status if, during the course of a legal stop for 
violation of traffic or other law, the officer reasonably suspects that the 
person is in the United States illegally.

The Arizona law raises issues of what civil rights, if any, illegal immi-
grants are entitled to. It also poses the question of how law enforcement 
officers could implement the law while avoiding racially profiling citizens of 
Hispanic descent. If, for example, a subject’s dress, language skills, and gen-
eral demeanor give an officer reasonable suspicion that the person is in the 
United States illegally, the law prescribes that the officer determine the indi-
vidual’s immigration status. If the person is unable to produce valid Arizona 
identification (such as a driver’s license or nonoperating identification 
license) or a federally issued identification or immigrant registration docu-
ment, the officer then should ask to see the individual’s visa. If these papers 
are also unavailable, are out of date, or contain some other problem, the law 
enforcement officer must turn the individual over to the federal immigra-
tion service. Immediately, lawsuits were filed in federal court to block 
implementation of the law, and the U.S. Supreme Court ruled on the case 
in June 2012. Although the Court struck down other parts of the Arizona 
law as “preempted” by federal law, it let stand the key provision requiring 
local and state law enforcement officers to verify immigration status of 
individuals stopped for traffic violations and other minor offenses.*

*A half-dozen other states used the Arizona law as a model for their own legislation to 
take direct action to enforce federal immigration laws. Since the Supreme Court issued its 
decision on the Arizona law, lower federal courts have upheld the “show-me-your-papers” 
provisions of laws in Alabama, Georgia, and South Carolina. Robbie Brown, “South 
Carolina: Federal Court Delivers Mixed Verdict on Immigration Measure,” New York Times, 
November 15, 2012.
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With Hispanics constituting 
nearly a third of the state’s citizenry, 
the new law virtually ensured 
repeated instances of ordinary citi-
zens who lost or left their driver’s 
licenses at home being detained 
because they “look” illegal to officers.

Well before the Arizona law and 
September 11 attacks, racial profiling 
had already become a controversial 
practice. It remains one today. In 
2003 the Bush Justice Department 
issued guidelines for all federal 
officials to limit racial profiling but 
made exceptions for protecting the 
borders against illegal entry and 
searching for suspected terrorists. 
Late in 2014 the Obama adminis-
tration revised the guidelines to 
prohibit profiling based on other 
criteria, but it still exempted many 
of the standard screening procedures 
at border and transportation centers. 
In fall 2016 the Justice Department 
filed criminal charges against 
Arizona’s Maricopa County sheriff, Joe Arpaio, for his department’s continuing practice of 
pulling over and arresting hundreds of Latinos while searching for undocumented aliens.

Most individuals encounter law enforcement at the local level. Across the states profiling 
policies vary dramatically. About half have laws limiting profiling, but only seventeen by one 
count have put reporting requirements in place for enforcing racial profiling bans. Although 
after 9/11 national attention focused mostly on racial profiling of individuals from the 
Mideast and non-English-speaking Hispanics in the border regions, various research suggests 
that black men remain the class of Americans law enforcement is most likely to profile.* This 
was true during slavery. There is little evidence indicating that black men’s special status has 
ever changed over the past hundred and fifty years.

The controversies over airport screening and local enforcement of federal immigration 
laws remind us that civil rights established for one group apply to everyone. For many years, 
the term civil rights referred almost exclusively to the rights and privileges of African 
Americans. Certainly, the nation’s history of civil rights concerned the emancipation of 
African Americans—first from slavery and then, in the twentieth century, from segregation. 

* Racial profiling has proved difficult to verify. Without any racial profiling, local police would detain young 
black men far more often than their white counterparts just by virtue of patrolling high-crime neighborhoods. For a 
review of this research, see Emily Badger, “Why It’s So Hard to Study Racial Profiling by Police,” at the Washington 
Post’s Wonkblog site: www.washingtonpost.com/blogs/wonkblog/wp/2014/04/30/it-is-exceptionally-hard-to-get-
good-data-on-racial-bias-in-policing/.

Shortly after the attack on Pearl Harbor, President Franklin Roosevelt began issuing 
executive orders that placed restrictions on Japanese Americans living on the West 
Coast. Eventually, more than 110,000 Japanese Americans—including native-born 
U.S. citizens—were removed to internment camps throughout the nation. The 
internees were given little time to dispose of their homes, businesses, or other 
property, causing financial ruin for many.
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The legacy concerns the rights of 
everyone. The new federal laws, 
administrative practices, and agen-
cies to secure the rights of African 
Americans became available to 
enforce the rights of “new” claim-
ants. Voting rights laws authorizing 
Justice Department intervention 
against discriminatory practices in 
the 1960s were summoned by 
Hispanic voters fearing arbitrary 
rules, such as challenges of citizen-
ship, that would disenfranchise them 
in the 2004 presidential election. 
The civil rights struggle of African 
Americans ends with all Americans 
changing their view of their own 
rights and privileges. In this respect, 
the debate over how closely airport 
screeners should consider the ethnic-
ity and gender of passengers reflects 
prior debates over the civil rights of 
African Americans.

WhAt ARE Civil Rights?
Throughout the nation’s history, Americans have applied the terms civil rights and civil 
liberties to a variety of rights and privileges. Although they have sometimes been used 
interchangeably, rights and liberties do offer useful distinctions for organizing our discus-
sion in this and the next chapter. We classify as civil liberties the Constitution’s protections 
from government power, meaning the government may not take these freedoms—including 
the freedoms of speech, liberty, and the right to privacy—away. Typically, violations of 
these liberties occur when some government agency, at any level, oversteps its authority. 
Civil rights, on the other hand, represent those protections by government or that govern-
ment secures on behalf of its citizens. The crucial difference is that civil rights require gov-
ernments to act, whereas civil liberties are well served when government does nothing.4 In 
colonial times civil rights equaled “civic” rights—protections against arbitrary action by the 
distant British Crown. Although the term civil rights was not commonly used until the late 
1760s, when colonial Americans rallied to the slogan “No taxation without representation,” 
the colonists were clearly seeking these rights, including the right to vote and have their 
views represented in the British Parliament. Thomas Jefferson’s eloquent statement in the 
Declaration of Independence that all governments must defer to humanity’s “unalienable 
Rights” of “Life, Liberty and the pursuit of Happiness” gave the Revolutionary War its 
moral certitude.

Once they had gained their independence and established republican institutions, 
Americans turned from seeking protection from an arbitrary and distant government to 

People rally in opposition to a proposed stop-and-frisk policy in San Francisco. 
Similar policies in major cities such as New York have resulted in a backlash and 
concerns about racial profiling among African American and Hispanic communities 
in particular.
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Anti-Racism Student  
March

Copyright ©2018 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



C i v i l  R i g h t s  127

looking for it from one another. In Federalist No. 10 James Madison explored whether a 
majority of citizens could use government authority to strip adversaries of their rights and 
thereby gain a permanent advantage. This prospect bothered leaders on both sides of the 
Constitution’s ratification issue. For Madison and the other nationalists, the pluralism of a 
large republic provided the best insurance against such factionally inspired tyranny; as the 
number and diversity of groups increased, the likelihood that any one group could impose its 
will on another decreased. But Patrick Henry and others opposing ratification insisted on a 
bill of rights to further deter the new national government from usurping power. Along with 
voting (an issue the Constitution resolved by allowing the states to set voting requirements), 
virtually everyone’s list of freedoms included freedom of speech, free assembly, and a free press.

Modern-day “civil rights” encompass much more than these “civic” rights of political 
expression and participation. They also include safeguards against any effort by government 
and dominant groups in a community to subjugate another group and take unfair, mostly 
economic, advantage of it. Before the American Civil War, southern governments teamed 
up with white slave owners to configure state laws and institutions to legalize and preserve 
slavery. (In most southern states, for example, it was illegal for slave masters to free their 
slaves.) Many decades later, segregation in the South, also regulated by the states, dominated 
virtually all interpersonal contact between the races. Civil rights, then, also include the rights 
of individuals in their relations with one another: to live free from bondage and intimida-
tion, to enter into contracts and own property, to have access to businesses that serve the 
public, and to enjoy equal educational opportunities.

thE Civil Rights OF AFRiCAN AMERiCANs
In December 1997 Bill Lann Lee, a second-generation Chinese American, opened his 
acceptance statement as President Bill Clinton’s acting assistant attorney general for civil 
rights by describing his post as “haunted by the ghosts of slavery, the Civil War, Jim Crow.” 
He then proceeded to cite modern instances of racial, ethnic, and religious discrimination.5 
Indeed, as Lee knew and the history books describe, African Americans have been engaged 
in a two-hundred-year struggle for civil rights, spanning slavery to full citizenship. As we 
will see in this chapter and the next, the results have redefined the rights and liberties of all 
Americans.

The history of black civil rights provided a laboratory to test James Madison’s ideas on 
democracy in America, laid out in his Federalist essays. Dominant white majorities through-
out the South instituted slavery—and later segregation—to gain a permanent advantage over 
the black minority. And what is the solution to such tyranny? As Madison argued in Federalist 
No. 10, a diverse national community would be less inclined than state-level majorities to 
engage in tyranny and more likely to halt it.

The history of black civil rights follows Madison’s script in another respect. The effort 
to secure civil rights rested less on making formal rules—which Madison noted had little 
impact on intemperate majorities—and more on configuring politics to allow society’s 
competing interests to check one another. This chapter, as did Madison, recognizes civil 
rights in America as products of the political process. But the abuses of slavery and segrega-
tion endured for almost two centuries before the national majority struck out against local 
tyranny. The effect of institutions on democracy explains this disturbing situation. For one 
thing, the Framers rejected a national veto over all state laws, as Madison had repeatedly 

News Clip
Alabama Theater Preserves 

Segregation Reminders
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proposed. Public policy, such as public safety and regulation of elections, was left to state 
control, allowing slavery to flourish within the South.

African Americans faced two major obstacles in securing rights. First, the Constitution 
reserves important authority for the states, such as the power to determine voting eligibility. 
It also separates powers among the three branches of government, making it difficult for 
national majorities to control the federal government to the extent required to strike against 
tyranny in the states.

Madison’s observation that government is controlled by “men” and not “angels” sums up 
the second obstacle to obtaining civil rights for African Americans. People do not engage in 
costly behavior without some expected return. Madison, recognizing that citizens and politi-
cians alike act most forcefully when they have a personal stake in the outcome, believed that 
tyranny could best be avoided by empowering every faction to look out for its own interests. 
But what of a faction without the capacity to defend itself? This predicament is central to the 
nation’s long ordeal over civil rights for African Americans. Indeed, politics based on self-
interest in a fragmented constitutional system largely explains why it took so long to eradicate 
slavery, segregation, and other discrimination. Instead, the real question is why the civil rights 
of African Americans were ever addressed at all.

thE POlitiCs OF BlACK Civil Rights
The efforts to seek civil rights for African Americans took different forms at different 
times. Notably, in 1787 Benjamin Franklin convened an abolition society meeting in his 
home and invited delegates to the Constitutional Convention to attend. Throughout the 
antebellum era and during the Civil War, a small but persistent abolitionist movement 
forced the nation to face the discrepancy between the ideal of “Life, Liberty and the pur-
suit of Happiness” and the enslavement of 10 percent of its population. Emancipation 
shifted the issue from fundamental “life and liberty” rights to those of full citizenship.* 
Several years later the Fifteenth Amendment granted former slaves the right to vote,† but 
another century would pass before most could safely exercise this right. With civic  
rights secured, the dominant issue again shifted, this time to equal opportunity in the 
marketplace—particularly in education, employment, and housing.

By and large, national majorities have over the decades consistently favored civil rights for 
African Americans, but only twice did they strike out forcefully against discrimination. The 
first time was Reconstruction after the Civil War; the second was the national attack on seg-
regation in the 1960s. Why were rights advanced at these particular moments in American 
history and not at others? A look at the successes and failures will answer this question and 
illuminate the conditions under which national majorities are able to dictate national policy.

* As late as 1858 Abraham Lincoln, in his famous Senate race debates in Illinois with Stephen Douglas, distin-
guished between citizenship rights based on equality and fundamental rights. He protected his flank by stating there 
was “no purpose to introduce political and social equality between the white and black races.” But then, in one of 
the most progressive statements made by any elected officeholder of the time, he asserted, “There is no reason in the 
world why the negro is not entitled to all the natural rights enumerated in the Declaration of Independence. . . .  
I hold that he is as much entitled to these as the white man.” Donald G. Nieman, Promises to Keep: African-Americans 
and the Constitutional Order, 1776 to the Present (New York: Oxford University Press, 1991), 43.

† This achievement stemmed in part from the Senate’s insistence that the former Confederate states ratify the 
amendment as a condition of their reentry into the Union.
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the height of slavery: 1808–1865
Late in 1807, with the Constitution’s prohibition against the federal government’s regula-
tion of the slave trade about to expire, Congress passed a law ending the importation of 
slaves. Southern representatives in Congress, not yet aware that the rise of “King Cotton” 
would soon dictate a slave-centered, plantation economy, did not vigorously contest the 
new law. In fact, some probably anticipated that the restricted supply of new slaves might 
drive up the market value of their human property. Thus the nation took this first step 
toward eradicating slavery with deceptive ease. It would never be easy again.

Over the next decade slavery remained a side issue only because the northern and south-
ern states carefully maintained regional balance in the Senate, thereby preserving the South’s 
veto over national policy. This balance required matching states’ entry—one slave state with 
one free state—into the Union. As we learned earlier, institutions created to achieve one goal 
can over time come to serve other purposes. 
Where equal apportionment of the Senate reas-
sured small states that their interests would not be 
ignored in the new national government, by the 
1820s this same rule guaranteed the South a veto 
over policy curtailing slavery. Many northern 
politicians found the practice objectionable, but 
did not press for its eradication against intransi-
gent southerners for fear of fracturing fragile 
regional party alliances. Indeed, the North hoped 
that slavery would eventually wither away.

THE MISSOURI COMPROMISE. Then in 
1819 the citizens of Missouri, most of whom 
had emigrated from the slave states of Kentucky 
and Tennessee, petitioned Congress for admis-
sion as a slave state. Instead of shriveling up, 
slavery threatened to expand beyond its south-
ern borders, upset the balance, and ignite the 
nation. “Like a fire bell in the night,” wrote a 
retired Thomas Jefferson, the political confla-
gration he foresaw “awakened and filled me 
with terror.”6 After months of debate in 
Washing ton and throughout the country,  
Congress enacted the Missouri Compromise in 
1820. The plan matched Missouri’s entry as a 
slave state with Maine’s as a free state, thereby 
maintaining the balance in the Senate between 
free and slave states. Moreover, the South 
agreed to accept Missouri’s southern border as 
the northern boundary beyond which slavery 
could not extend in the future (see Map 4.1). 
The boundary at latitude 36°30’ stretched to 
the end of the Louisiana Territory, where Spain’s 

Between 1882 and 1950, 4,729 lynchings were reported in the United 
States. African Americans were the victims in about three-quarters of 
the cases. This 1930s NAACP poster graphically featured this 
tyrannical practice designed to intimidate the entire black population.
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Map 4.1 the Missouri Compromise and the state of the Union, 1820

Source: Mary B. Norton et al., People and a Nation: A History of the United States, 2 vols., 5th ed. © 1998 Wadsworth, a part of Cengage Learning, Inc. 
Reproduced by permission. www.cengage.com/permissions.

possessions began. Once again, slavery appeared to be fenced in. The compromise itself 
was a classic “political” solution—one that was not entirely satisfactory to either side but 
that allowed agreement on a national policy applicable to the foreseeable future.

For the next decade or so this compromise worked. It began to unravel, however, as ter-
ritories applying for statehood were not conveniently paired off as slave and free states. 
Gradually southern senators realized that, under the current formula, their ability to block 
national policy was doomed as more free than slave states joined the Union with continued 
westward expansion. Thus they began searching for an effective alternative to their Senate 
veto that would ensure continuation of the institution of slavery.

Meanwhile, the containment strategy also was losing favor in the North, where a small but 
highly vocal group of abolitionists had never accepted the compromise. More broadly, the 
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abolitionist movement, under the banner of the 
Liberty Party, reminded the nation of its hypoc-
risy in condoning slavery. Although few voters 
endorsed its outright eradication, they were 
angry about slavery’s territorial expansion.*

THE WILMOT PROVISO AND THE 
COMPROMISE OF 1850. In 1846 David 
Wilmot, a Democratic representative from 
Pennsylvania, introduced a bill that would have 
gutted the compromise by banning slavery in 
the recently acquired territories. Wilmot denied 
any “squeamish sensitivities” or “morbid sympathy 
for the slave.” Rather, he professed devotion to 
“the rights of white freemen . . . [and] white free 
labor.”7 Simply put, slave labor depressed wages 
for free, white workers. The Wilmot Proviso 
was introduced twice and passed the House of 
Representatives both times, but it made no 
headway in the evenly divided Senate. Still, the 
failure of Wilmot’s proposal eventually led sig-
nificant numbers of northern whites to recognize 
they had a stake in containing slavery.

By 1848 Wilmot’s allies joined the abolition-
ists in the new antislavery Free Soil Party. Its elec-
tion slate that year was headed by presidential 
candidate Martin Van Buren, who already had 
served one term as president, as a Democrat, in 
1836. His 1848 campaign revolved around a 
single issue: opposition to the extension of slav-
ery on behalf of “free labor.” The Free Soil Party 
managed to scare the two major political parties, 
the Democrats and the Whigs, by winning 10 
percent of the national popular vote and finishing second in several states. Six years later the 
Free Soil Party joined a broader coalition against slavery’s extension that called itself the 
Republican Party.

In 1850 the Missouri Compromise buckled under the weight of southern and northern 
grievances. Southerners had complained that runaway slaves who reached the North via the 
“Underground Railroad”—a network of abolitionists who hid slaves and provided them with 
transportation northward—were not being returned to their owners. At the same time, 
northerners were repulsed by slave auctions in Washington, D.C., “within the shadow of the 
Capitol.” But the compromise finally collapsed when California applied in 1849 for admis-
sion to the Union as a free state. If the South agreed to admit California, it would lose its 

* After its recent war with Mexico, the United States had annexed territory in the Southwest, almost all of it fall-
ing into the slavery zone. Moreover, California was petitioning for statehood, and southerners were proposing that 
the 36°30’ line be projected to the Pacific Ocean and California be split into one slave and one free state.

The Fugitive Slave Law of 1850 forced law enforcement authorities in 
both the North and the South to act as slaveholders’ agents in seizing 
and returning their “property.” As this broadside warned, even free 
African Americans were in danger of being seized and sent into slavery 
as unscrupulous law enforcement officials colluded with slaveholders 
in making bogus claims that these free citizens were actually runaway 
slaves.
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ability to block legislation in the Senate. Ultimately the South did agree, but only in return 
for passage of the Fugitive Slave Law compelling northerners to honor southerners’ property 
claims to slaves. Moreover, the new Compromise of 1850, introduced by aging Whig senator 
Henry Clay of Kentucky, allowed the residents of the territories to decide for themselves 
whether to apply for statehood as a slave or free state.

DRED SCOTT GALVANIZES THE NORTH. The South may have lost its Senate 
veto, but a few years later it would unexpectedly acquire a new one. In 1857 the Supreme 
Court delivered one of its most unfortunate decisions in Dred Scott v. Sandford.8 With 
every justice writing a separate opinion, a 7–2 majority of the Court concurred that 
the federal government could not prevent slavery in the territories. The Herculean 
effort to legislate mutually acceptable policy over the previous half-century was undone 
in a single decision by the nine unelected justices. The mostly southern majority 
argued that the Constitution’s Framers had never intended African Americans to be 
citizens. Consequently, African Americans enjoyed “no rights which a white man was 
bound to respect,” and any federal law that interfered with the right of an individual to 
his property, including slaves, was unconstitutional. Sympathetic lower court judges 
appeared ready to extend the logic of this argument and rule that state laws banning 
slavery also were unconstitutional. The specter of the whole nation being opened to 
slaveholding by judicial fiat galvanized the North. Campaigning vigorously on the slo-
gan “Free Soil, Free Labor, Free Men,” Republican candidate Abraham Lincoln won 
the 1860 presidential election. So too did so many fellow Republican congressional 
candidates that this young party took majority control of the House of Representatives 
and, in alliance with splinter parties, formed a narrow antislavery majority in the  
Senate. For the first time in American history, the president and a majority of both 
houses of Congress were aligned against slavery’s extension.

Recognizing that the seemingly insurmountable transaction costs to effective majority 
action had finally and suddenly been swept away, the South did not wait to contest new 
antislavery policy in Congress. Once president-elect Lincoln announced that the national 
government would no longer tolerate “the minority [the South] over the majority,” the south-
ern states seceded, with South Carolina the first to proclaim its independence on December 
20, 1860. By June 1861 ten more states had left the Union and established a new, confeder-
ation-style government. On April 12, 1861, the “Confederates” fired on Fort Sumter, a fed-
eral garrison in Charleston harbor. The American Civil War had begun, a war that would 
claim more than six hundred thousand American soldiers dead and many thousands more 
maimed for life.

Thus the first half-century of racial politics in the United States closely followed Madison’s 
prediction of tyranny in the states unconstrained by national majorities. In the South white 
majorities enlisted state authority to preserve slavery. They were aided and abetted by their 
agents in the Senate who, as Madison had warned, succeeded in frustrating national action. 
Only the decisive 1860 Republican electoral victory and the secession of the slave states from 
the Union gave the national majority sufficient control over government to enforce its prefer-
ences. Along the way, strategic politicians, including Wilmot and Lincoln, transformed a 
losing issue into a winning one by focusing narrowly on the territories and the interests of 
northern whites more concerned about their own welfare than the welfare of slaves. In the 
end, this appeal enabled these politicians to win control of the government and eventually 
eradicate slavery (see box “The Emancipation Proclamation”).
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Reconstruction: 1865–1877
In the five-year period from 1865 to 1870, slaves were formally emancipated 
(Thirteenth Amendment), granted citizenship (Fourteenth Amendment), and guaran-
teed the right to vote (Fifteenth Amendment). At the close of the Civil War, however, 
only a handful of Union states gave black citizens equal access to the ballot box. Some 
subjected African Americans to special criteria—such as proof of property ownership 
and literacy—that effectively disenfranchised most of them. Other northern states sim-
ply barred African Americans from voting.* For most states, then, freeing slaves and 
granting them full-fledged citizenship were two different things, and the latter was 
regarded as radical even by abolitionists. Militant abolitionist newspaper publisher 
William Lloyd Garrison concluded that “according to the laws of development and 

* Of the eleven referendum votes held from 1865 through 1869 in eight northern states on constitutional 
changes to provide African Americans with the ballot, only those in Iowa and Minnesota in 1868 succeeded. The 
white voters of Illinois, Indiana, Pennsylvania, and New Jersey never voted on the issue, which may have indicated a 
higher intensity of racial prejudice in those states than in Connecticut, New York, and Ohio, where equal suffrage 
was defeated. LaWanda and John H. Cox, “Negro Suffrage and Republican Politics: The Problem of Motivation in 
Reconstruction Historiography,” Journal of Southern History 33 (August 1967): 318–319.

THE EMANCIPATION PROCLAMATION

strategy and choice

Emancipation of the slaves was born of war rather 
than politics, but its planning and implementa-

tion were nonetheless highly strategic. When read 
carefully, President Abraham Lincoln’s Emancipation 
Proclamation, issued in the fall of 1862, appears to 
have been composed more with an eye to encour-
aging southern defections from the Confederacy 
than to emancipating slaves. Lincoln announced 
that slaves would be freed in those states that per-
sisted with the rebellion. Slavery was to remain 
intact in the border states that had stayed in the 
Union, and even in those sections of the 
Confederacy that had fallen under Union control.

This policy exposed the president to the criti-
cism that he had failed to free the slaves where he 
could and freed them where he could not. But by 
mapping emancipation this way, he prevented it 
from becoming politically divisive among the Union 
states (a few still allowed slave ownership), while 
simultaneously trying to drive a wedge into the 
Confederacy. Moreover, the rebel states might have 
to deal with slaves asserting their freedom. Not until 
the 1864 presidential campaign did Lincoln openly 
endorse the universal abolition of slavery.

In 1863 David Gilmour Blythe depicted a homespun Lincoln (his 
rail-splitter’s maul is in the foreground) at work in his study writing 
the Emancipation Proclamation. Pushed to one side, unheeded, are 
the states’ rights theories of John C. Calhoun and John Randolph. 
Instead, Lincoln rests his hand on the Holy Bible and heeds Andrew 
Jackson’s call: “The Union Must & Shall Be Preserved.”
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progress,” the franchise “is not practical.”* So how did the Fifteenth Amendment man-
age to clear, with remarkable alacrity, the formidable hurdles of the amendment process?

The ability to count is invaluable to a politician. Shortly after the war ended in 1865, 
House Republican leader Thaddeus Stevens of Pennsylvania calculated the probable partisan 
makeup of Congress after the South returned to the Union. Taking into account that African 
Americans now counted as full rather than three-fifths citizens for apportioning congressional 
seats across the states, Stevens estimated that the South would gain thirteen seats over its 
prewar level. Moreover, with southern legislatures busily enacting laws, called black codes, 
that effectively prevented former slaves from voting (and thus from supporting the party of 
Lincoln), Stevens rightly suspected that all thirteen seats would be added to the Democratic 
column. Southerners, he noted, “with their kindred Copperheads [Democrats] of the North, 
would always elect the President [as well as] control Congress.”9 The outlook was bleak for 
the Republican Party. Even as Andrew Johnson of Tennessee, Lincoln’s Democratic successor 
in the White House, planned for the South’s rapid readmission to the Union, congressional 
Republicans were staring at possible defeat in the next national election. The Republican 
response was Reconstruction, whereby under the watchful eye of federal troops, the South 
would be transformed from a slave society into a free one in which African Americans would 
fully enjoy the privileges of citizenship. At least that was the plan.

THE FOURTEENTH AND FIFTEENTH AMENDMENTS. The Republicans’ foray 
into political and social reconstruction began with the Fourteenth Amendment. It opens 
with a straightforward definition of citizenship that encompasses former slaves: “All per-
sons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside.” It then declares that 
no state shall “deprive any person of life, liberty, or property, without the due process of 
law; nor deny to any person within its jurisdiction the equal protection of the laws” 
(emphasis added). (Chapter 5 examines the full impact of the due process and equal pro-
tection clauses on the liberties of all Americans.)

Section 2 of the Fourteenth Amendment turns to the immediate business of 
Reconstruction. It reaffirms the constitutional prescription of apportioning seats in the 
House of Representatives according to a state’s population, but then makes an exception: if a 
state fails to allow black men to vote in federal and state elections, the number of seats allo-
cated to it will be reduced proportionately. A purely political calculation dictated the provi-
sion of additional seats only where the Republican Party stood a fighting chance of winning. 
The amendment was intended to protect two constituencies: African Americans in the South 
and the Republican majority in Washington, D.C. After the war, as before, civil rights rode 
on the shoulders of partisan, self-interested politics.

But how did this skillfully crafted amendment gain the necessary support when new leg-
islatures in the South were rejecting it by nearly unanimous majorities? The Republicans in 
Congress, enjoying veto-proof majorities and a recent landslide victory in the 1866 midterm 
elections, devised an ingenious plan to foil southern opposition. The First Reconstruction Act 
of 1867 disbanded the governments of the southern states (with the exception of Tennessee, 
which already had been readmitted to the Union), thereby voiding their votes against the 
amendment. It then replaced the state governments with five military districts, headed by 

* Another enemy of slavery who conceded that freedmen could not be transformed instantly into full citizens was 
Republican senator Charles Sumner of Massachusetts, who before the war had earned his abolitionist credentials the 
hard way by being severely caned by an enraged southern member of the House after a floor speech denouncing slavery.
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generals and administered by more than twenty thousand northern troops. To ensure ratifica-
tion once the state governments were reinstituted, the law bluntly extended the vote to all 
freedmen and withheld it from the white, rebel ex-soldiers. In Louisiana, where the racial 
composition of the adult male population was roughly evenly split, black voter registration 
soon doubled the registration of whites.* Then, putting one last nail in the Confederacy’s 
coffin, Congress made readmission to the Union contingent on a state’s ratification of the 
Fourteenth Amendment.

The narrow partisan purpose of Reconstruction is evident in what the Republican policy 
omitted. Abolitionists and black leaders pressed Congress for land reform and a degree of eco-
nomic independence for slaves from their former masters. Instead, all that the freed slaves got 
from Congress was the ballot. Republican cabinet secretary Gideon Welles concluded cynically, 
“It is evident that intense partisanship rather than philanthropy is the root of the movement.”10 
Two years later congressional Republicans sought to make the black franchise inviolable by pass-
ing and sending to the states the Fifteenth Amendment. Quickly ratified, it simply states, “The 
right of citizens of the United States to vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous condition of servitude.”

RIGHTS LOST: THE FAILURE OF RECONSTRUCTION. Despite these efforts, 
Reconstruction’s advancement of black civil rights proved temporary. Relying heavily on 
black support, Republicans dominated southern state legislatures for a few years, but 
white Democrats seized control of Tennessee and Virginia as early as 1869, and by 1877 
all of the former Confederate states had reverted to white Democratic control. Once this 
happened, Reconstruction was doomed, and African Americans saw their newly acquired 
status as freed men and women slide back to near servitude.

Power slipped away from African Americans during these years for several reasons. 
Vigilante violence as a political resource erupted in the late 1860s. Murderous white rioters 
in New Orleans, Memphis, and other southern cities targeted politically active African 
Americans and their white allies. In the countryside, the Ku Klux Klan, a secret society of 
white supremacist men, perfected intimidation through selective brutality.

Meanwhile, northern politicians’ commitment to Reconstruction was waning. After many 
Republicans went down to defeat in the 1874 midterm congressional elections, apparently 
because of an economic recession, the new Democratic majority in the House of 
Representatives refused to appropriate funds to support the military forces that remained in 
the South. Northern constituents wanted their sons returned home. Congress passed addi-
tional laws to protect the freed slaves, but without serious enforcement provisions, they 
offered African Americans in the distant South little real support. With the rise of the Ku 
Klux Klan, accompanied by the rapid demobilization of the occupying Union Army, the 
trajectory of southern politics became clear.

Killed by the same short-term partisan considerations that gave birth to it, Reconstruction 
officially ended with the 1876 presidential election. The Democratic candidate, Samuel 
Tilden, came within one vote of an Electoral College majority, but in the disputed states of 
Florida and Louisiana both parties produced their own favorable vote counts. As a result, the 
election was thrown into the House of Representatives, where a Republican pledge to end 
Reconstruction induced southerners to break ranks and support the Republican candidate, 

* Similarly, in Alabama there were approximately twenty thousand more white than black men but forty thou-
sand more black voters. C. Vann Woodward, The Burden of Southern History (Baton Rouge: Louisiana State 
University Press, 1968), 98–99.
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Rutherford B. Hayes. In 1877 federal troops pulled out of the South, leaving African 
Americans at the mercy of their former masters.11 During the early post–Civil War years, 
therefore, the Constitution presented fewer barriers to majority rule than in any other period 
in American history. The Republican majority in Congress and the White House opted for a 
middle course of political reform. Rather than undertaking a massive social and economic 
reconstruction of the South, they limited Reconstruction to making the South Republican, 
thereby realizing the party’s goal of remaining the nation’s majority party and satisfying the 
interests of their constituents. Even so, local interests in northern congressional districts soon 
rose against this limited reconstruction. Twenty thousand war-weary northern soldiers 
remained in the South, and the government continued to assess high wartime taxes nationwide 
to achieve in the South what few white citizens anywhere would have tolerated in their own 
communities—the creation of a sizable black electorate. In the North voters no longer wanted 

Originally titled The Clansman, The Birth of a Nation is recognized as both one of the most important films in the development of 
American cinema and one of the most racist. D. W. Griffith’s 1915 film was the first to use natural settings, night photography, 
original music, panning shots, moving cameras, and dozens of other innovations. It remains shocking today in part because it 
looks like a documentary. The blatant racism that depicted freed slaves as villains and the Ku Klux Klan as the salvation of 
humanity reveals the state of the nation’s attitude toward African Americans at the time. It became a blockbuster hit, but not 
without severe criticism. President Woodrow Wilson described it as “like writing history with lightning. And my only regret is that it 
is all terribly true.” Stung by the criticism, Griffith followed it with Intolerance, on the effects of bigotry and inhumanity. Though 
less famous, many critics consider it his greatest achievement.
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to sacrifice to solve distant problems, and the Republican majority soon lost the will to act. 
Full citizenship for African Americans would wait one hundred years for the emergence of 
northern politicians whose constituencies favored intervention in race relations in the South.

the Jim Crow Era and segregation: 1877–1933
In the 1890s Jim Crow laws (named after a popular minstrel show character of the era) 
were adopted throughout the South to disenfranchise black citizens and physically separate 
African Americans and whites. These laws institutionalized segregation of African Americans 
and whites in their access to schools, hospitals, prisons, public parks, restrooms, housing, and 
public conveyances. Indeed, hardly any government service or social interaction between the 
races was unaffected.

But to secure segregation the southern states had to prevent black citizens from voting, 
and so they did. By the end of the century all southern states constructed a maze of electoral 
laws that systematically excluded African Americans from civic life. One common device, the 
white primary, excluded African Americans from voting in primary elections. Because win-
ning the Democratic primary in the solidly Democratic South was tantamount to winning 
the general election, this law effectively disenfranchised southern black voters. Another effec-
tive barrier was the poll tax levied on all registered voters, which typically had to be paid 
months before the election.

Perhaps the most notorious and effective legal barrier was the literacy test. Local white 
registrars would require prospective black voters to read and interpret arcane passages of the 
state’s constitution. Few could satisfy the registrars’ rigorous demands, and by 1910 fewer than 
10 percent of black men were voting in the South. These restrictive laws also caught many poor 
and illiterate whites. Most states, however, provided grandfather clauses, which exempted 
from these registration requirements those whose grandfathers had voted before the Civil War.

Without the backing of the Supreme Court, the southern state legislatures would have 
found it harder to strip away black civil rights. The Court generally upheld segregation and 
disenfranchisement laws against challenges. Conversely, when federal laws extending rights to 
African Americans were challenged, the Court summarily overturned them. The Court based 
these decisions on a tortuously narrow reading of the Fourteenth and Fifteenth Amendments. 
Consider this passage from the Fourteenth Amendment: “No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the United States.” The 
Supreme Court interpreted this clause to mean only that states could not abridge privileges 
conferred explicitly by the Constitution to the national government, such as unrestricted inter-
state travel and open navigation of rivers. The justices excluded state laws from the guarantees 
of the Bill of Rights. Decades later, the Supreme Court would reject this interpretation of the 
Fourteenth Amendment and rediscover the broad national guarantees this clause provides.*

The coup de grâce came in 1896 when the Supreme Court, ruling in Plessy v. Ferguson, 
declared the South’s Jim Crow laws and systematic segregation constitutional.12 The case 
arose when shoemaker Homer Plessy, who was seven-eighths white (but still black, according 
to law), appealed his conviction for having violated Louisiana’s segregation law by sitting in 
a “whites only” railroad car. The Court argued that the Fourteenth Amendment’s guarantee 

* Similarly, interpreting the Fifteenth Amendment, the Supreme Court held that state laws denying voting rights 
to African Americans were permissible unless they could be shown to be motivated by race. By applying the poll tax 
or literacy test to everyone, or even claiming to, the southern legislatures could satisfy the Court.
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This jarring photo of segregation was taken outside a Mobile, Alabama, department store in 1956 by 
Gordon Parks, the first black photographer at Life magazine.
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of equal protection of the law referred only to “political” equality. If African Americans were 
socially inferior to whites, the Court reasoned, laws such as Louisiana’s could reflect that 
inferiority so long as political equality was not compromised. The Court then ruled that 
government-enforced segregation of the races was constitutional as long as the facilities for 
African Americans and whites were equal. And apparently they were, the Court reasoned; 
after all, whites were prohibited from sitting in the black passenger car. With that ruling, the 
Court established nationally the separate but equal doctrine, which officially sanctioned 
segregation throughout the South for the next half-century. Dissenting justice John Marshall 
Harlan vigorously attacked the majority’s reasoning in language that would provide a founda-
tion for overturning the “separate but equal” doctrine a half-century later. Appearances of 
equality were a sham, he argued. “Every one knows that the statute in question had its origin 
in the purpose, not so much to exclude white persons from railroad cars occupied by blacks, 
as to exclude colored people from coaches occupied by or assigned to white persons.”*

* Why did a mostly Republican-appointed Supreme Court interpret the Fourteenth and Fifteenth Amendments in 
ways that negated Reconstruction? C. Vann Woodward reasonably conjectures that as Republican politicians reoriented 
their party toward rapidly emerging business constituencies, black civil rights became a low priority. See Woodward, 
Reunion and Reaction: The Compromise of 1877 and the End of Reconstruction (Boston: Little, Brown, 1966), 22–50.
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Democratic Party sponsorship of  
Civil Rights: 1933–1940s
From 1929 until 1933 the Republican Party presided over the worst depression in American 
history. Among the many victims of the economic hard times was the party itself. The 
Great Depression ended Republican dominance in national politics for the next fifty years. 
Ironically, while the rest of the nation was abandoning the Republican incumbent, Herbert 
Hoover, in favor of Democrat Franklin Roosevelt, most black voters were sticking with 
their party’s ticket in the presidential election of 1932, despite being hit harder by the 
Great Depression than any other group of Americans. (By 1936, however, three-quarters of 
African Americans supported Roosevelt’s reelection.) Today, the appeal of mostly liberal 
Democratic politicians to black voters appears quite natural, requiring no special explana-
tion. This partnership took nearly three decades to establish.

Both future partners first had to break enduring ties that pulled in opposing directions. The 
loyalty of black voters to the Republican Party grew out of emancipation and Reconstruction, 
and Democratic politicians had done nothing in the intervening years to prompt African 
Americans to question their partisanship. But their loyalty was rooted more in habit than 
reward and thus was susceptible to a Democratic appeal. For Democratic politicians, taking up 
the cause of African Americans was fraught with risk. Ever since its return to the Union, the 
South had provided the Democratic Party with the electoral base it needed to compete nation-
ally. Northern Democratic members of Congress had long depended on the automatic victories 
of their southern colleagues to win majority control of Congress. Democratic presidential 
candidates could count on the South’s large bloc of electoral votes; all they had to do was ignore 
segregation, just as their counterparts before the war had disregarded slavery.

THE NEW DEAL. Neither Franklin Roosevelt’s winning electoral campaign in 1932 nor 
his “New Deal” to pull the nation out of the Depression overtly championed the cause of 
African Americans. Both did, however, alter political circumstances in a way that prompted 
black Americans and Democratic politicians to contemplate their mutual interests. When 
pressed, Roosevelt refused to battle southern Democratic senators for passage of popular 
antilynching legislation, privately citing his need for friendly relations with southern  
Democrats to enact his emergency economic policies.* Yet the New Deal’s evenhanded 
treatment of the black community appealed to black voters. Many of its programs offered 
African Americans government assistance for the first time since Reconstruction. (Other 
programs, however, such as Social Security, excluded many low-income occupations that 
were disproportionately black.) Federal authorities investigated racial discrimination in 
relief aid distribution, especially prevalent in the South, and largely rooted it out. Roosevelt 
also appointed more than one hundred black administrators, some to prominent posts. 
Finally, the Justice Department rejuvenated its long-dormant civil liberties division.

Following the White House initiative, congressional Democrats added nondiscrimination 
language to a score of public laws creating federal programs. In 1941 Roosevelt issued an 
executive order banning employment discrimination in federal agencies, and he established 

* While President Roosevelt had been reluctant to back federal antilynching and anti–poll tax legislation, many 
congressional Democrats introduced and championed hundreds of bills targeted at these and other civil rights 
issues. (The legislation repeatedly passed in the House of Representatives but, just as in the antebellum era, failed in 
the Senate, where the South held a greater share of the membership.)

Copyright ©2018 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



140 t h E  N At i O N A l i Z At i O N  O F  P O l i t i C s

the Committee on Fair Employment Practices to 
enforce nondiscrimination in defense-related indus-
tries. These measures, requiring that African Americans 
be treated as ordinary citizens, represented a major 
breakthrough for America’s civil rights policy.

AFRICAN AMERICANS AND THE NEW DEAL 
COALITION. During the Roosevelt years, Democratic 
politicians continued to woo black voters, but from a 
sufficient distance to allow the Democratic Party to 
maintain its southern alliance. Nonetheless, hindsight 
reveals that subtle changes were under way in the polit-
ical landscape, leading up to political realignment and 
the Democratic Party’s embrace of black voters. In 
Washington twenty years of nearly uninterrupted 
Democratic control of both the presidency and  
Congress replenished the Supreme Court and lower 
federal judiciary with judges more sympathetic to civil 
rights claims. This laid the groundwork for an era of 
active judicial intervention against state laws enforcing 
segregation, particularly in public education.

More important, African Americans gradually 
shifted their party loyalties from the “party of Lincoln” 
to the “party of Roosevelt.” The political transforma-
tion could not have been timed more propitiously  
for the Democratic Party, for hundreds of thousands of 
these potential new Democrats were migrating from 
the South, where they could not vote, to northern and 
midwestern cities, where Democratic political organi-
zations eagerly registered and ushered them to the 
polls. The resulting demographic transformation of 
U.S. cities, recorded in Table 4.1, reflects the cumula-
tive effects of several distinct forces.* For a century 
black sharecroppers and tenant farmers had been one 
of the least mobile population groups in the nation. 
But World War II (1939–1945) sent many young 

black men from the segregated Deep South into the armed services, where they were sta-
tioned in less racist, or at least less intimidating, communities. Other southern African 
Americans were lured north by relatively high-paying jobs in wartime industry. Still others 
followed after the war as farm mechanization rendered labor-intensive farming obsolete. 
Migration transformed these black citizens from political nonentities into pivotal voters.

Despite the increasing numbers of Democratic politicians committing to civil rights 
reforms, segregation remained entrenched for as long as these politicians needed southern 

* In Detroit, for example, the black population doubled from 8 percent in 1930 to 16 percent in 1950, and increased 
to 44 percent by 1970. Although Detroit had the most dramatic growth in black population, every major urban center 
throughout the nation experienced a similar trend. Edward G. Carmines and James A. Stimson, Issue Evolution: Race 
and the Transformation of American Politics (Princeton, NJ: Princeton University Press, 1989), Table 4–1.

TABLE 4.1

The Road to Political Power: African Americans 
Migrate North

1930 1940 1950 1960 1970

All 12 SMSAs  7.6  9.0 13.7 21.4 30.8

New York  4.9  6.9  9.8 14.7 23.4

Los Angeles–
Long Beach

 5.0  6.0  9.8 15.3 21.2

Chicago  7.1  8.3 14.1 23.6 34.4

Philadelphia 11.4 13.1 18.3 26.7 34.4

Detroit  7.8  9.3 16.4 29.2 44.0

San Francisco–
Oakland

 4.9  4.9 11.8 21.1 32.7

Boston  2.9  3.3 12.3  9.8 18.2

Pittsburgh  8.3  9.3 18.0 16.8 27.0

St. Louis 11.5 13.4  5.3 28.8 41.3

Washington, 
D.C.

27.3 28.5 35.4 54.8 72.3

Cleveland  8.1  9.7 16.3 28.9 39.0

Baltimore 17.7 19.4 23.8 35.0 47.0

Source: Adapted from Leo F. Schnore, Carolyn D. Andre, and Harry 
Sharp, “Black Suburbanization, 1930–1970,” The Changing Face of the 
Suburbs, ed. Barry Schwartz (Chicago: University of Chicago Press, 
1976), 80. The figures were transposed to yield data on black percentages.

Note: The table shows the percentage of African Americans in central 
cities of the twelve largest Standard Metropolitan Statistical Areas 
(SMSAs).
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Democrats to keep control of Congress and the presidency. This coalition began to crack in 
1948, however, when Democratic president Harry Truman openly courted the black vote for 
reelection, even at the risk of alienating the South. A faltering, strike-plagued economy 
appeared to doom the unpopular president to electoral defeat. Desperately searching for a 
winning campaign plan, Truman’s advisers proposed a novel strategy for the Democratic 
Party: “Unless there are real and new efforts . . . to help the Negro,” stated one strategy 
memo, “the Negro bloc, which, certainly in Illinois and probably in New York and Ohio, does 
hold the balance of power, will go Republican.” This strategy prompted President Truman to 
issue an executive order integrating the armed services and introduce legislation making 
Roosevelt’s Committee on Fair Employment Practices a permanent agency. He also spon-
sored a comprehensive civil rights bill, the first since the end of Reconstruction, that finally 
made racial lynching a federal crime, provided federal guarantees for voting rights, and pro-
hibited employment and housing discrimination.* With no chance of passing the legislation 
in the face of a certain southern filibuster in the Senate, knowledgeable observers knew that 
the president’s gesture was symbolic. Nonetheless, it placed civil rights on the Democrats’ “to 
do” agenda, along with national health care.

At the Democratic Party’s national convention in the summer of 1948, liberal northern 
Democrats pressed fellow delegates to adopt a strong civil rights platform. Southern delegates 
were outraged and bolted from the meeting. In the fall these “Dixiecrats,” as they were called, 
ran their own candidate, Strom Thurmond, under the States’ Rights Party banner and pulled 
several southern states’ electoral votes away from the Democratic ticket (see Map 4.2). The 
defection reminded national Democrats that the South could be taken for granted only so 
long as the party left segregation alone. Despite losing this traditional stronghold, Truman 
won reelection.

The Truman administration’s unsuccessful 1948 attempts to enact a civil rights law, like 
the defeat of the Wilmot Proviso a century earlier, presaged a later victory by identifying a 
political rationale for northern politicians to attack southern tyranny. With the New Deal, 
the Democratic Party attracted activist liberals and union leaders who were ideologically 
committed to civil rights. Like Republican abolitionists one hundred years earlier, their 
efforts made these activists important to their party, more than their numbers alone would 
attest.13 But not until Democratic presidential candidates realized that the black vote might 
offset the potential southern losses did the party’s politicians have a collective stake in advanc-
ing civil rights. Similarly, not until northern congressional Democrats discovered that speak-
ing out against southern segregation won them the votes of the recent southern black 
migrants did a congressional majority committed to breaking up segregation coalesce.

Emergence of a Civil Rights Coalition: 1940s–1950s
The 1950s saw only modest advances in civil rights, but a new coalition—requiring 
renewed support for civil rights from the Republican Party and profound shifts within the 
Democratic Party, whose leaders historically had been hostile to the cause of African 
Americans—set the stage for success. Two landmark events of the 1950s stand out: the 
historic Brown v. Board of Education of Topeka decision and the Civil Rights Act of 1957.14 
Although important, both events proved more influential in identifying the issues and 
cleavages for the next decade than in yielding real gains in civil rights.

* The legislation, predictably, died in the Senate, where southern members prevented it from coming to a vote.
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Map 4.2 truman Wins the Presidency in 1948 Despite Dixiecrat Defection

WASHINGTON
(8)

UTAH
(4)

OREGON
(6)

MINNESOTA
(11)

TENNESSEE
(D-11)  (SR-1)

Truman (Democrat) 303    57.0%      24,179,345    50%

189    35.5%      21,991,291    45%

  39      7.5%        1,176,125      2%

Dewey (Republican)

Thurmond 
(States’ Rights Democrat)

Wallace (Progressive)

Electoral Vote         Popular Vote

MISS.
  (9)

CALIFORNIA
(25)

NEVADA
(3)

ILLINOIS
(28)

IOWA
(10)

INDIANA
(13)

OHIO
(25)

MICHIGAN
(19)

WISCONSIN
(12)

PENNSYLVANIA
(35)

NEW YORK
(47)

MAINE
(5)

VERMONT
(3)

NEW 
HAMPSHIRE (4)

MASS. (16)

CONN. (8)

NEW JERSEY (16)

DELAWARE (3)
MARYLAND (8)

VIRGINIA
(11)

W. VA.
(8)

NORTH
CAROLINA

(14)
SOUTH 

CAROLINA
(8)

FLORIDA
      (8)

GEORGIA
(12)ALABAMA

(11)

LOUISIANA
(10)

ARKANSAS
(9)

MISSOURI
(15)

NORTH DAKOTA
(4)

SOUTH DAKOTA
(4)

NEBRASKA
(6)

KANSAS
(8)

OKLAHOMA
(10)

TEXAS
(23)

NEW MEXICO
(4)

ARIZONA
(4)

COLORADO
(6)

MONTANA
(4)

WYOMING
(3)

IDAHO
(4)

KENTUCKY
(11)

R.I. (4)

    0      0.0%        1,157,326      2%

Source: Presidential Elections, 1789–1996 (Washington, DC: CQ Press, 1997), 63, 115.

Note: Numbers in parentheses are electoral votes. One electoral vote from Tennessee went to the States’ Rights Democrat.

THE NAACP’S LITIGATION STRATEGY. In 1909 the National Association for the 
Advancement of Colored People (NAACP) began to represent black defendants through-
out the South and to use the federal judiciary to challenge the legal structure of segrega-
tion. Although southern opposition in the Senate blocked legislative solutions, a decade 
of Roosevelt judicial appointments had recast the Supreme Court and many federal dis-
trict and appeals courts with judges more sympathetic to the southern blacks’ cause. One 
of its most important landmark victories during these early years came in 1944, when 
the NAACP persuaded the Supreme Court in Smith v. Allwright to throw out white pri-
mary laws.15 The Court ruled that because race was the explicit criterion for discrimina-
tion, such laws violated the Fifteenth Amendment.

Nowhere in the South, however, was the electoral potential of the black vote close to being 
realized. Long-standing Supreme Court doctrine requiring that plaintiffs prove a law’s dis-
criminatory intent rather than simply demonstrate a bias in its effect frustrated the NAACP’s 
efforts to dismantle other racial barriers. For example, in trying to eradicate the poll tax, which 
also disenfranchised poor whites, the NAACP could not satisfy the Court’s tough requirements.
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In the 1940s the NAACP launched a second line of attack against Jim Crow laws, this 
time targeting segregated public education. Since Plessy v. Ferguson in 1896, the federal judi-
ciary had upheld segregation in the South, but the “separate but equal” doctrine proved to be 
an easy target. The soft underbelly of segregation was the word equal. Nowhere in the South 
did the separate facilities for African Americans equal those for whites.

The NAACP targeted the most blatant disparities. Since many states did not provide 
black graduate and professional schools and black residents were shut out of both public 
and private white facilities, the NAACP had a relatively easy time convincing the Court of 
the inequality of separating the races in education. In Sweatt v. Painter (1950) the Court 
unanimously agreed that the University of Texas could not stave off desegregation at its law 
school by instantly creating a black-only facility.16 Then the NAACP successfully attacked 
segregated schools where separate facilities existed but were patently unequal in the educa-
tion offered students. Less conspicuous forms of inequality were taken on next. In a 1950 
decision the Court accepted the argument that intangible factors such as faculty reputation 
and alumni prestige contributed to educational inequality.

BROWN TRUMPS PLESSY. Having established that “separate but equal” could be 
unconstitutional, the NAACP directly attacked Plessy. The opportunity came in 1950 
when Oliver Brown, an assistant pastor from Topeka, Kansas, violated local segregation 
laws when he tried to enroll his daughter, Linda, in a white neighborhood public 
school. Representing the NAACP, future Supreme Court justice Thurgood Marshall 
took up Brown’s case, which four years later brought the pivotal Supreme Court ruling 
in Brown v. Board of Education of Topeka. Writing for a unanimous Court, Chief Justice 
Earl Warren argued that education is the foundation of good citizenship and thus con-
stitutes “a right which must be made available to all on equal terms.” Stipulating that 
racial segregation “generates a feeling of inferiority as to [black children’s] status in the 
community that may affect their hearts and minds in a way unlikely ever to be undone,” 
Warren concluded, “separate educational facilities are inherently unequal.” With this 
1954 ruling, Plessy, the principal legal prop of Jim Crow, crumbled.

The Brown decision, argued as a class-action suit on behalf of all citizens similarly denied 
access to white public schools, had broad legal ramifications. The next year the Court 
empowered lower federal courts to hear segregation cases and oversee the desegregation of 
public schools with “all deliberate speed.”17 Hundreds of school desegregation cases were filed 
in the federal courts in the decade after Brown.

Yet even this flurry of litigation did not end segregation. Efforts to implement Brown 
encountered all of the problems associated with enforcing judicial rulings. The decision was 
met by massive resistance across the South. Acting as if the nation were still governed by the 
Articles of Confederation, some state legislatures boldly asserted that public education lay 
beyond the national government’s jurisdiction and that they would ignore the Court’s “illegal” 
decision. When this bluff failed, state politicians devised more imaginative blocking tactics. In 
Virginia public schools were closed and “private” ones, created with state financing, opened in 
the vain hope that the new schools would be exempt from the Brown ruling. When these and 
other legal tricks were exhausted, state officials simply defied black parents and federal mar-
shals sent to implement a desegregation ruling. The Supreme Court itself intervened in 1957, 
ordering the city of Little Rock, Arkansas, to enroll black students in all-white Central High 
School. When Arkansas governor Orval Faubus and school officials failed to comply, President 
Dwight Eisenhower sent in U.S. Army troops to escort black students to their new school.

Copyright ©2018 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



144 t h E  N At i O N A l i Z At i O N  O F  P O l i t i C s

The last bulwark of segregation’s defense was tokenism—perhaps the most successful 
dilatory tactic of all. A school district would admit a handful of black students and then rush 
to federal court claiming compliance. The result would be another round of litigation during 
which further desegregation would be suspended. Civil rights lawyers may have won many 
cases during this era, but their clients had little success in gaining access to “whites-only” 
schools. In 1962, eight years after Brown, fewer than one-half of 1 percent of black students 
in the South were actually attending desegregated schools.

THE 1957 CIVIL RIGHTS ACT: REHEARSAL FOR THE 1960s. The year 1957 
was rife with political opportunity for the Democrats. With Republican two-term 
president Dwight Eisenhower ineligible for reelection in 1960, the Senate was full of 
ambitious Democrats grooming themselves for a presidential bid. John Kennedy of 
Massachusetts, Stuart Symington of Missouri, and Hubert Humphrey of Minnesota 
would later declare their candidacies and campaign actively in the 1960 presidential 
primaries. Other, less daring Senate colleagues could barely contain their aspirations 
for the top spot. Among them was Democratic majority leader Lyndon Johnson from 
Texas.

Daring or not, all would-be Democratic candidates had to appeal to a national con-
stituency that now included substantial numbers of black voters in the large, vote-rich 

At least symbolically, Labor Day 1957 was a watershed event in school integration. Elizabeth Eckford, textbooks in arm, and eight 
other black students were escorted through a hostile crowd into Little Rock’s Central High School. The jeering student behind 
Eckford, Hazel Bryan, would later rue this moment when she became “the poster child for the hate generation, trapped in the 
image captured in the photograph.” Later Bryan contacted Eckford to apologize, and subsequently they jointly participated in 
local racial tolerance workshops. The second photo was taken at the same site and by the same photographer on the fortieth 
anniversary of this historic moment.
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industrial states. For Johnson, a southerner, this requirement posed a serious problem. How 
could this Texan establish his credentials with African Americans and therefore be taken 
seriously by the northern Democratic Party leaders who controlled the nomination?

Johnson’s vehicle into the national arena was the 1957 Civil Rights Act, which he intro-
duced. This modest law allowed African Americans who felt their right to vote had been 
denied because of race to sue their state in federal court. But the prospect of expensive litiga-
tion and the provision that defendants—say, a local voter registrar—would be entitled to jury 
trials proved such formidable barriers that the NAACP and similar civil rights organizations 
filed suits designed only to establish widespread voting discrimination. To no one’s surprise, 
few, if indeed any, black citizens gained the vote by virtue of this limited law.

The significance of Johnson’s strategic sponsorship of the 1957 Civil Rights Act, then, 
lay more in what it represented politically than in any real gains it produced for African 
Americans. Southern senators, who wanted to boost Johnson’s presidential bid over those 
of northern liberals Humphrey and Kennedy, strategically refrained from vigorous opposi-
tion and, in a few cases, abstained in the final floor vote. This message was reinforced by 
the passage of another, slightly less anemic, voting rights bill in the spring of 1960, only 
weeks before many of these senators headed for the Democratic presidential nominating 
convention. Although Johnson lost the Democratic presidential nomination to Kennedy, 
he won the consolation prize—the vice presidential nomination. And ever mindful of the 
black vote, Johnson and his colleagues oversaw enactment of yet another minority voting 
rights law during the summer before the 1960 presidential election.

With passage of the Civil Rights Act of 1957, the first civil rights law since Reconstruction, 
Democratic congressional leaders committed themselves to passing civil rights legislation. 
This and other early civil rights laws represented a transition, not so much for African 
Americans seeking full citizenship as for the Democratic Party.

Kennedy’s narrow victory in 1960 reminded Democrats once again that winning the 
presidency without the South was virtually impossible. Even majority control of Congress 
would be jeopardized if more southern politicians decided—as a few in fact had—to 
disassociate themselves from northern Democrats and change parties. But even if the 
party accepted these risks and championed civil rights, it still lacked sufficient votes to 
enact the kinds of policies necessary to dismantle segregation. To jettison the party’s 
southern wing by embracing civil rights and then fail to deliver on its commitment to the 
cause would constitute political suicide.

Yet during the 1960s Democratic presidents Kennedy and Johnson and their congres-
sional colleagues broke with the South and committed the nation to an activist civil rights 
policy before it was politically expedient to do so. Why? Because doing nothing suddenly 
became the riskier strategy. A civil rights movement based on demonstrations and protest was 
generating a groundswell of support throughout the nation that the Democratic Party, which 
controlled Congress and the presidency, could not ignore. Failure to deal with this issue 
would have jeopardized the political relations of many Democratic politicians with their core 
supporters. Then, in the 1964 election, an event rarer than Halley’s Comet occurred: the 
emergence of a dominant governing coalition in Washington. Not only did Democrats retain 
the presidency, but they also greatly enlarged their majorities in both chambers of Congress. 
Like a comet, this coalition did not last long, but while present it burned brightly. The result 
was half a decade of legislation followed by vigorous enforcement of laws dismantling 
segregation and voting discrimination. Finally, the national government had decided to 
finish the project of Reconstruction and assume responsibility for every citizen’s civil rights.
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the Civil Rights Movement: 1960s
Before the early 1960s, the civil rights movement, led by the NAACP, followed a strategy 
designed to influence judges more than politicians. This strategy had garnered some 
impressive court victories, but judicial successes had not translated into real gains in civil 
rights. Entering the 1960s, the civil rights movement took a new course—public protests 
directed against segregation and the authorities who administered it. Ultimately, the pro-
tests sought to influence public opinion and, in turn, Congress and the president.

This new course began in December 1955, when a black seamstress, Rosa Parks, boarded 
a city bus in Montgomery, Alabama. When Parks refused to surrender her seat to a white 
patron and move to the back of the vehicle, as the law required, she launched the historic 
Montgomery bus boycott, which became the model for later boycotts. In 1960 the first “sit-in” 
was held when several black college students in Greensboro, North Carolina, occupied seats 
in a local restaurant reserved for whites and refused to move until they were served or arrested.

Shifting strategy from litigation to mass demonstrations introduced collective action 
problems that had to be solved for the civil rights movement to succeed. Who would lead the 
movement in this new direction? Could the NAACP, an organization of lawyers—many of 
them white, nonsouthern volunteers—be expected to engage in, much less organize, massive 
civil disobedience? Disenfranchised black southerners did not have politicians—professionals 

in the art of solving collective action problems—
to inspire and organize efforts to bring down Jim 
Crow through confrontation.

Ironically, segregation itself supplied the leaders 
who would press for its dissolution. Segregation in 
the South separated the races in all aspects of 
social organization: schools, churches, entertain-
ment, hospitals, and professions; even cemeteries 
were segregated. Two largely parallel social groups 
coexisted in every community. Some black 
professionals— such as public school teachers—
worked under the supervision of white-controlled 
institutions and would suffer serious repercussions 
if they challenged segregation. Other black profes-
sionals, however, served an exclusively black clien-
tele and were fairly well insulated from white 
retribution: shop owners, morticians, and espe-
cially preachers—the latter were already well 
versed in organizing congregations and enjoyed 
credibility among those they would ask to make 
sacrifices. With control of scarce resources—skill 
at organizing and the trust of their congregations— 
and largely exempt of the potentially severe white 
reprisals, it is not surprising that black southern 
preachers participated in planning and coordinat-
ing demonstrations. Hundreds of them mobilized 
their congregations and coordinated with col-
leagues from other communities to generate large, 

Rosa Parks, whose refusal to move to the back of a city bus in 
December 1955 touched off the historic Montgomery, Alabama, bus 
boycott, is fingerprinted by Montgomery deputy sheriff D. H. Lackey. 
Her courageous act and subsequent arrest triggered massive 
demonstrations in the city and a boycott of local public transportation 
and white businesses. These events led eventually to the dismantling 
of local segregation policies and stimulated other acts of civil 
disobedience elsewhere.

A
P 

Ph
ot

o/
G

en
e 

H
er

ric
k

Topics in American 
Government:
Civil Rights Movements

Copyright ©2018 by SAGE Publications, Inc.   
This work may not be reproduced or distributed in any form or by any means without express written permission of the publisher.

Do n
ot 

co
py

, p
os

t, o
r d

ist
rib

ute



C i v i l  R i g h t s  147

effective demonstrations. The most 
important of these leaders, Rev. Martin 
Luther King Jr., was a Methodist minister. 
His organization, which during the next 
decade spearheaded demonstrations 
throughout the South, was appropriately 
named the Southern Christian Leadership 
Conference (SCLC).

King’s strategy of nonviolent demon-
strations and other forms of resistance may 
have been inspired by the Indian leader 
Mahatma Gandhi (1869–1948), but his 
political pragmatism was a page out of 
James Madison’s playbook. Ultimately, 
King reasoned, rights would be won not in 
the courts through cogent argument but 
in legislatures through direct engagement 
with opponents whose interests were at 
stake. “Needless fighting in lower courts,” 
King argued, is “exactly what the white 
man wants the Negro to do. Then he can 
draw out the fight.”18 If African Americans 
were to realize their rights, he knew they 
would have to claim them.

The first serious hurdle for the protest 
strategy was finding leaders who could 
bear the heavy transaction costs and per-
sonal risks, and who possessed the com-
munication and organizational skills to mobilize a population inexperienced in expressing its 
grievances. The second problem, just as formidable, concerned the movement’s followers. 
Specifically, would ordinary African Americans agree to demonstrate in the streets, boycott 
public transportation and white businesses, and confront local registrars bent on denying 
them their right to vote? Many of these activities violated state and local segregation laws; 
participants would face a legal system administered by unsympathetic officials. More impor-
tant, the vast majority of black southerners worked for white employers who would actively 
discourage participation. With these disincentives, many (perhaps too many) of those sympa-
thetic with this new strategy might instead free ride.19 A successful demonstration requires lots 
of people to voluntarily expose themselves to danger and other sanctions. Yet every individual 
knew that his or her participation would not make or break the demonstration. What would 
become of the civil rights movement if insufficient numbers answered the call to action? 

History showed otherwise. Demonstrations began in earnest in 1960, and over the next 
six years almost 2,500 were held, with many receiving national news coverage.20 In retrospect, 
the success of the movement is easy to understand. In addition to the nationally prominent 
clergy in SCLC headquarters, ministers with the professional and rhetorical skills to mobilize 
direct action ran most of the eighty-five local chapters throughout the South. Moreover, 
these local leaders enjoyed exceptional credibility with those whom they needed to motivate. 
When King and other SCLC leaders endorsed a boycott or some other action, the local 

The scene is Jackson, Mississippi, where the local lunch crowd is drenching 
lunch counter demonstrators with mustard and ketchup. Such demonstrations 
occurred throughout the South in the 1960s. Most of the participants were 
local black and northern white college students.
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chapters served as a focal point to coordinate a joint 
action. Without the organizational efforts of these local 
leaders, the movement would not have enjoyed such 
broad-based support.

The pivotal protest of spring 1963 in Birmingham, 
Alabama, forced the Democratic Party to commit to an 
aggressive civil rights policy and led directly to passage 
of the landmark Civil Rights Act of 1964.

THE BIRMINGHAM DEMONSTRATION. In 
early 1963 President Kennedy pleaded for patience 
from King and other leaders, arguing that Congress 
should enact his less controversial social programs 
before tackling segregation. Civil rights leaders sus-
pected that Kennedy’s real motivation was to keep 
the South in the Democratic column in the upcom-
ing 1964 election. King and the other leaders had 
their own strategic reasons for impatience; demon-
strations were turning violent, and events were only 
partially under their control. To keep the movement 
directed toward civil disobedience and peaceful pro-
test, SCLC leaders needed to start producing results.

The selection of Birmingham as a protest venue 
reflected the broad strategic purpose of the demonstra-
tions. Birmingham’s segregation was no worse than in 
many other cities throughout the Deep South. But 
Birmingham had a notoriously intolerant local police 
chief, Eugene “Bull” Connor, known for rough treat-
ment of civil rights demonstrators. He would provide a 

graphic display of the institutional violence that enforced segregation. As the nation watched 
on network television, Connor arrested and jailed two thousand marchers for not having a 
parade permit. The local law enforcement officers then resorted to police dogs and fire hoses 
to disperse peaceful demonstrators, including children barely old enough to go to school.

The Birmingham demonstrations succeeded when the city’s business community agreed 
to negotiate with the protesters. But more important, the protesters created a national crisis 
that President Kennedy could not ignore. For years the monthly Gallup poll had asked its 
national sample of respondents to name the most important problem facing the country. 
Until the 1955 Montgomery bus boycott, civil rights never figured prominently in responses 
to this query. From April to July 1963, however, the percentage of respondents mentioning 
civil rights shot up from 10 percent to nearly 50 percent.

Suddenly, continued accommodation of southern Democrats imposed significant political 
costs on Kennedy. Failure to act might irreparably damage his reputation among black voters 
who might well provide a margin of victory in a reelection bid. These events, orchestrated by 
the civil rights movement, turned the president into a reluctant champion of its cause. 
Shortly after a televised address to the nation unveiling the new civil rights legislation, 
Kennedy invited movement leaders to the White House to plan a legislative strategy. The 
president explained to the group the bind he and the Democratic Party were in:
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Protesters parading down the streets of Birmingham, Alabama, 
in 1963 were bent on focusing national attention on their 
cause. The local police proved quite accommodating in 
demonstrating to the horror of television viewers throughout the 
nation the brutality with which segregation was enforced.
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This is a very serious fight. The Vice-President [Lyndon Johnson] and I know what it will 
mean if we fail. I have just seen a new poll—national approval of the administration has 
fallen from 60 to 47 percent. We’re in this up to the neck. The worst trouble of all would be 
to lose the fight in the Congress. We’ll have enough trouble if we win; but, if we win, we 
can deal with those. A good many programs I care about may go down the drain as a result 
of this—we may go down the drain as a result of this—so we are putting a lot on the line.21

Democrats were about to commit to a strong civil rights program without having the 
means to succeed.22

THE DEMOCRATIC PARTY’S COMMITMENT TO CIVIL RIGHTS. On June 11, 
1963, President Kennedy addressed the nation, proclaiming his full support for the aspi-
rations of African Americans and announcing a major revision of the civil rights bill then 
before Congress. The courts would no longer determine violations; for the first time 
federal agencies could independently identify discrimination and impose remedies. 
Although this new proposal was far weaker than the sweeping civil rights reforms King 
and his colleagues had requested, they accepted it as a solid step in the right direction.

Five months later Kennedy was assassinated, and Vice President Johnson succeeded to the 
presidency. At the time, a strengthened version of the legislation, which had passed the 
House of Representatives on a bipartisan vote, was predictably stalled in the Senate. Southern 
senators did not have enough votes to defeat the legislation outright, but they were prepared 
to filibuster* it indefinitely.

* The filibuster, allowing a minority of the Senate membership to delay floor consideration of legislation, is dis-
cussed more fully in Chapter 6.

thE 1964 Civil Rights ACt AND  
iNtEgRAtiON OF PUBliC sChOOls

politics to policy

One of the most effective provisions of the 1964 Civil 
Rights Act authorized the Department of Health, 

Education, and Welfare to withhold federal grants from school 
districts that failed to integrate their schools. No longer could 
southern school boards hide behind token desegregation and 
endless visits to the federal courts. The effects were quick and 
dramatic: within a year more black children were admitted to 
formerly all-white schools than in the entire decade after the 
1954 Brown v. Board of Education of Topeka decision. 
Within ten years over 90 percent of black children in the 
South were attending integrated schools.
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Within a few days of assuming the presidency, Johnson addressed a joint session of 
Congress and a nationwide television audience to announce that a strong civil rights law 
would be the nation’s memorial to the fallen president. This proclamation set the stage for a 
struggle in Washington. The outcome would make 1964 a year of historic successes for both 
civil rights and the Democratic Party.

THE 1964 CIVIL RIGHTS ACT. Once Johnson persuaded Senate Republicans to join 
northern Democrats in breaking the southern filibuster, the Senate promptly passed the 
Civil Rights Act of 1964. This law, which was substantially stronger than the legislation 
President Kennedy had introduced, authorized the national government to end segrega-
tion in public education and public accommodations (see box “The 1964 Civil Rights 
Act and Integration of Public Schools”).

The Democratic administration’s high-profile sponsorship of the civil rights law put forth 
civil rights as a decisive campaign issue in the 1964 presidential election. The Republican 
Party in Congress traditionally had been more supportive of civil rights than the Democrats, 
but in 1964 it began to veer sharply away from its long-standing support. At their national 
convention Republicans chose Barry Goldwater of Arizona as their presidential candidate, 
one of the few senators outside the South to oppose the 1964 civil rights bill. When the 

For years Georgia senator Richard Russell (right) and other southerners had blocked civil rights legislation with the threat of a 
filibuster. New president Lyndon Johnson (left), however, was not deterred in his push for civil rights legislation. Here, two weeks 
after President John Kennedy’s assassination, Johnson warns his Senate mentor to stand aside or be run down.
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Democrats convened to nominate the incumbent president Johnson, they underlined the 
party differences on this issue by seating delegates who challenged segregationist Democrats 
and by selecting as Johnson’s running mate Senator Hubert Humphrey, a longtime vocal 
proponent of civil rights.

The outcome of the election was the largest presidential landslide in history. The 
Democrats also racked up huge majorities in the congressional elections. Goldwater won only 
five states in the Deep South and his home state of Arizona. With over 95 percent of black 
voters preferring Johnson, the Democratic and Republican Parties swapped constituencies in 
the South.23 When the new Congress convened in 1965, northern Democrats dominated 
both chambers. Even some border states elected Democrats who were moderate supporters 
of civil rights and who were prepared to support national policies that would dismantle seg-
regation. Finally, the sheer magnitude of the Democratic victory swamped the Constitution’s 

Map 4.3 the Key to Unlocking Black voting Rights: vigilant Administration of Civil Rights laws

Source: Harold W. Stanley, Voter Mobilization and the Politics of Race: The South and Universal Suffrage, 1952–1984 (Westport, CT: Praeger, 1987), 97. 
Copyright © 1987 by Harold W. Stanley. Reproduced with permission of ABC-CLIO, LLC.
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1964    The Civil Rights Act gives the U.S. attorney general power to
            guarantee voting rights for all and mandates equal access to 
            public accommodations.
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            black voting registration, including literacy tests.
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separation-of-powers barrier to collective action. With the severe transaction costs of policy-
making swept away, the Washington cognoscenti and ordinary voters alike sensed that the 
Johnson landslide would bring about an onslaught of civil rights legislation (see Map 4.3).

THE VOTING RIGHTS ACT OF 1965. Every civil rights law enacted since 1957 
addressed voting rights, but throughout much of the South black registration remained 
at low levels. Only 7 percent of eligible black citizens in Mississippi were registered in 
1964; in Alabama the figure was 23 percent. Each of these civil rights laws had the same 
fatal flaw: they required individuals to prove discrimination in court. Black leaders thus 
pressed the White House to authorize federal agencies to guarantee the right to vote by 
taking over voter registration or directly supervising local officials, just as the 1964 Civil 
Rights Act authorized government action against segregation in education and public 
accommodations.

Responding to their pleas, President Johnson asked King and other leaders to “give the 
nation a chance to catch its breath” on civil rights. After all, African Americans would be well 
served, Johnson argued, by his Great Society programs in employment, education, and health 
care. But for movement leaders, Johnson’s request asked too much. King and his colleagues 
knew that not since Reconstruction had such large, sympathetic majorities controlled both 
houses of Congress, yet from recent experience, they also knew precisely what was needed to 
spur legislative action.

The spring 1965 demonstrations in Selma, Alabama, closely paralleled the 1963 
Birmingham actions. Brutal local law enforcement—attack dogs, club-wielding police on 
horseback, and liberal use of powerful fire hoses—yielded vivid television images of the offi-
cial violence that enforced segregation. Civil rights leaders again succeeded when President 
Johnson went on prime-time television to introduce new civil rights legislation.

Ignoring the outcry of southern senators, Congress passed and the president promptly 
signed the Voting Rights Act of 1965. The law was aggressive—its drafters knew that virtually 
everyone added to the registration rolls would soon be voting Democratic. Its main provision 
authorized the Department of Justice to suspend restrictive electoral tests in southern states 
that had a history of low black turnout. In these states the Justice Department could (and 
did) send federal officers into uncooperative communities to register voters directly. The 
states also had to obtain clearance from the Justice Department before changing their election 
laws. While the Antifederalist Patrick Henry might have turned over in his grave at the 
thought of the Voting Rights Act and federal registrars entering his home state of Virginia, 
the policy was perfectly consistent with Madison’s proposed national veto over objectionable 
state laws.

Few laws have ever achieved their goals more dramatically or quickly. Registration 
soared, yielding dramatic effects. For the first time southern politicians paid attention to 
their newly registered black constituents. In 1970, when several southern senators polled 
their colleagues about opposing an extension of the voting rights law, they found little 
enthusiasm. Democratic conservative Herman Talmadge of Georgia begged off: “Look, 
fellows, I was the principal speaker at the NAACP conference in my state last year.” And 
South Carolina Democrat Ernest Hollings was direct: “I’m not going home to my state and 
explain a filibuster to black voters.”24 Moreover, from 1970 to 2011, the number of black 
elected officials at all levels of government grew from 1,469 to 10,500.25 Many of these men 
and women won office by appealing in part to white voters. In a real sense these many local 
officeholders paved the way for Barack Obama’s success.
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Major Events in the Civil Rights Movement, 1955–1968

Current Civil Rights Policy
With one exception, the civil rights laws enacted in the 1960s remain in force today and 
many of them have been strengthened either through new legislation, regulations and judicial 
decisions. The federal bureaucracy has assumed a prominent role in implementing policies 
enacted during the civil rights movement. Revised public accommodations and fair housing 
laws specifically re-delegated principal enforcement authority from the courts to federal agen-
cies. Rather than having to investigate and prove a specific discriminatory act in a judicial 
proceeding, the government could focus instead on the “outcome” of local practices. An early 
target of administrative agencies’ implementation of the recent civil rights laws was public 
primary and secondary schools. When the enforcement agencies searched for evidence of 

December 1955 African Americans in Montgomery, Alabama, begin boycott of city buses in protest of 
segregated seating.

September 1, 1957 Central High School in Little Rock, Arkansas, engulfed in turmoil as the governor calls 
out Arkansas National Guard to prevent enrollment of nine black students. President 
Dwight Eisenhower forced to send in federal troops to restore order.

February 1, 1960 Wave of “sit-ins” touched off across the South by four students in Greensboro, North 
Carolina, who are refused service at a segregated lunch counter.

May 4, 1961 “Freedom rides” begin as African Americans try to occupy “whites only” sections of interstate 
buses. U.S. marshals ultimately are called in to settle violent reaction to black efforts.

September 30, 
1962

Federal troops are used to quell a fifteen-hour uprising by University of Mississippi 
students protesting the enrollment of a single black student, James Meredith. Two 
students are killed. (Televised live across the nation.)

April 1963 Demonstrations begin in Birmingham, Alabama. Local authorities use fire hoses and 
police dogs to disperse demonstrators.

August 28, 1963 March on Washington by more than two hundred thousand African Americans and 
whites. Rev. Martin Luther King Jr. delivers his “I Have a Dream” speech, and “We Shall 
Overcome” becomes the anthem of the civil rights movement.

September 1963 Demonstrations begin in St. Augustine, Florida, to protest the arrest and detention of 
seven students. African Americans boycott several northern schools in protest of de facto 
segregation. Four black children are killed in bombing of Birmingham, Alabama, church.

June 1964 Three civil rights workers, two white and one black, working to register black voters are 
killed in Mississippi. Murderers include sheriff’s deputies.

July 1964 First in a wave of ghetto riots breaks out in New York City’s Harlem.
January 1965 King organizes protest marches in Selma, Alabama. Marches end in violent attacks by 

police.
August 11, 1965 Ghetto riots erupt in Watts section of Los Angeles. Four thousand rioters are arrested; 

thirty-four are killed.
June 6, 1966 James Meredith suffers gunshot wound in march across Mississippi.
Summers 1966 
and 1967

Riots and violent demonstrations occur in cities across the nation.

April 4, 1968 Martin Luther King Jr. assassinated in Memphis, Tennessee.
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Key Provisions of Federal Civil Rights legislation
Civil Rights Act, 1957

Established U.S. Commission on Civil Rights to 
investigate the status of civil rights in the country. 
Made it a federal crime to attempt to prevent a 
person from voting.

Civil Rights Act, 1960

Increased sanctions against abridging or denying the 
right to vote. Permitted federal government to appoint 
“referees,” under the jurisdiction of the courts, to 
register voters denied the right to vote by a pattern or 
practice of discrimination.

Civil Rights Act, 1964

Voting: By equating a sixth grade education with 
literacy, the act made it more difficult to disenfranchise 
African Americans through literacy tests.

Public accommodations: Barred discrimination on basis 
of race, color, religion, or nationality in restaurants, 
service stations, theaters, transportation, and hotels with 
five rooms or more. Empowered attorney general to 
initiate suits.

Schools: Authorized attorney general to bring suit 
against segregated schools. Also permitted federal 
government to withhold funds from segregated 
schools.

Employment: Barred discrimination on the basis of 
race, color, religion, nationality, or sex in a range of 
employment practices. Established Equal Employment 
Opportunity Commission to enforce this provision.

Voting Rights Act, 1965

Permitted appointment, under Civil Service Commission, 
of voting examiners in place of local registrars in all 
areas where less than 50 percent of those eligible to vote 
actually voted in the 1964 presidential election. Use of 
literacy tests and similar mechanisms suspended.

Age Discrimination in  
Employment Act, 1967

Prevented employment discrimination based on age for 
workers forty to sixty-five years old. Later amended to 
prevent mandatory retirement.

Fair Housing Act, 1968

Outlawed refusal to rent or sell housing on grounds of 
race or religion, but exempted citizens who rented or 
sold their homes without using a real estate agent.

Rehabilitation Act, 1973

Instituted affirmative action programs for employers to 
hire “qualified handicapped individuals” and barred 
discrimination solely on the basis of a disability.

Restoration of Civil Rights Act, 1988

Applied anti–sex discrimination standards to all institutions’ 
programs if the institution received federal funding.

Civil Rights Act, 1991

Gave victims of intentional discrimination based on sex, 
religion, or disability the right to sue for monetary 
damages. (Victims of racial discrimination had had this 
right since a Reconstruction-era law.)

discrimination in the proportions of black versus white enrollments, they netted many 
schools outside the South where de facto segregation was generating the same patterns as 
those mandated by state law (de jure segregation) in the South. Outside the South, residen-
tial segregation was the culprit. It too was a by-product of former discriminatory housing laws 
that kept neighborhoods and their schools segregated.* When the courts and federal agencies 

* Until the Supreme Court ruled them illegal in 1968, restrictive covenants were commonly embedded in prop-
erty deeds, preventing owners from selling the property to Jews and African Americans. Jones v. Alfred H. Mayer Co., 
392 U.S. 409 (1968).
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decided jointly to force school districts to bus students to sometimes distant schools for the 
sake of integration, the measure produced waves of public protests. Indeed, busing proved to 
be one of the most contentious civil rights policies of the modern era. In many communities, 
it spurred “white flight” to districts that lay beyond busing, with the unintended consequence 
of increasing racial segregation. In recent years as busing has declined as the judicially pre-
ferred remedy, it has also waned as a political issue.

The one exception for which policy has retreated from active enforcement involves the 
recent Supreme Court decision ending preclearance requirements across the southern states. 
Another area of civil rights policy that recently turned in a new direction concerns appropri-
ate considerations of race in university admissions. We take up both in turn.

BEYOND THE VOTING RIGHTS ACT. The 1965 Voting Rights Act was, then, a 
culminating achievement of the civil rights movement of the 1960s. For the next four 
decades the nine southern states falling under the law routinely submitted changes in 
state election laws and redistricting decisions to the Department of Justice for preclear-
ance. Congress reauthorized the law each time it was set to expire. In 2013, however, 
the Supreme Court ruled that nearly half a century after preclearance had been put in 
place, it was no longer needed to prevent discrimination, and, as such, it posed an 
undue burden on states, thus violating the Constitution’s delegation to the states respon-
sibility for conducting elections.26 This decision left much of the law in place, but it 
shifted the burden to voters to challenge a state’s or community’s changes in voting  
rules in court.

At about the same time recently elected Republican state legislatures throughout the 
country began tightening voter qualification laws and election procedures that immedi-
ately ignited controversy and ended up in federal courts. Most of these laws have been 
challenged in the courts as intentionally discriminatory against minorities, who happened 
to be predominantly Democrats. Laws requiring photo identification—such as a driver’s 
license or a state identification card—offer no easy way for the thousands of mostly minor-
ity citizens who do not drive to obtain photo identification. The Supreme Court had 
previously upheld the right of states to require photo identification—generally speaking—
as a justifiable protection against voter fraud, but not for purposes of discrimination.27 (In 
many of these states, employer and school photo identification cards did not suffice.) 
Other state laws reduced the time available for early voting in ways that dampened minor-
ity turnout; still others make voter registration more difficult by eliminating same-day 
registration and/or limiting voter mobilization drives.28 Entering the 2016 campaign fed-
eral courts were reviewing and in many instance overturning recent changes in these laws. 
Map 4.4 displays the voting laws and procedures across the states that were in place during 
the 2016 election.

AFFIRMATIVE ACTION IN HIGHER EDUCATION. In the 1980s and 1990s civil 
rights enforcement moved beyond the South to include a broad range of government 
and private actions that appeared racially discriminatory. Note that the government 
found straightforward solutions for redressing discrimination in voting rights and 
schools: it enrolled previously disenfranchised black voters and redirected students from 
segregated to racially integrated schools. Beginning in the 1970s and continuing today, 
national policy has sought not just to eradicate discrimination, but also to redress the 
lingering effects of past discrimination on opportunities currently available to minorities.  
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Map 4.4 states with voter iD Requirements, 2016

Source: National Council of State Legislatures, Voter Identification Requirements 2016, as of September 2016, accessed at www.ncsl.org/research/elections-
and-campaigns/voter-id.aspx#map.
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If entry into the construction trade depended on acquiring specific skills and training to 
which African Americans had for generations been barred, then mandating that a  
contractor not discriminate in hiring skilled workers and subcontractors would have no 
practical effect. Ending discrimination would not in itself necessarily introduce equal 
opportunity, much less lead eventually to an integrated society.

Enter affirmative action. In the early 1970s affirmative action represented a policy that 
requires those employers and schools that had practiced past discrimination to compensate 
minorities (and, subsequently, women) by giving them special consideration in hiring and 
school admissions. The simplest way to implement this policy involved quotas requiring 
recruitment of an equal or some proportionate number of minorities. This early form of 
affirmative action has been thoroughly rejected by both the federal courts and the American 
public. In the first and still definitive case, Regents of the University of California v. Bakke 
(1978), the Supreme Court decided that, while creating an admission quota for minority 
students might serve the laudable goals of addressing past wrongs and attaining a diverse 
student body, the university medical school’s approach violated the equal protection rights of 
white applicants.29
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During the intervening decades the Supreme Court has decided numerous affirmative 
action cases without resolving the issue of preferential treatment beyond outlawing quotas. 
Virtually all of the tough cases that have reached the Court have been decided by a single 
vote, with the balance teetering in favor of or opposition to affirmative action. Where in 
1987 the Court ruled that gender could be considered along with other criteria in promotion 
decisions, and apparently even without evidence of past discrimination, by 1995 it was sanc-
tioning only “narrowly tailored” standards designed to achieve a “compelling government 
interest.”30

During the past two decades the main arena for affirmative action in education has 
shifted to higher education. The most recent decisions find the Court still grappling to iden-
tify acceptable avenues for favoring some applicants over others without using quotas. In 
2003 it decided a pair of long-anticipated University of Michigan cases that had received 
apparently contradictory rulings at the appeals level. The Court’s decisions reflected its own 
ambivalence over affirmative action; both were 5–4 and reached opposite results.31 In the 
undergraduate case, the Court ruled that while diversity in higher education could be a 
“compelling interest,” the university’s assignment of one-fifth of the total points for admis-
sion on the basis of race was unconstitutional. The law school program, however, passed 
muster because race was merely one of the factors that the law school considered. But even 
that ruling provoked a vigorous dissent, and since then changes in membership have shifted 
the Court in a more conservative direction.*

Nine years later, the Supreme Court returned to the issue in a case brought by a white 
student who was denied admission to the University of Texas. The plaintiff argued that 
because the University of Texas’s policy of admitting any high school student who ranked 
in the top 10 percent of his or her class had resulted in the admission of substantial 
numbers of African American and Hispanic students, it did not need to reserve a share 
of admissions in which the applicant’s race would be a criteria for admission. After a 
series of intermediate decisions in which the case bounced around federal courts, the 
Supreme Court ruled in 2016 that the university could overenroll black students in 
order to attain diversity. Although it allowed the university discretion in this case, the 
majority advised that other kinds of affirmative action policies used by universities might 
not pass muster.32

One can find parallels in public opinion with the judiciary’s collective ambivalence with 
affirmative action policy. National surveys convey a public that mostly favors the principle of 
affirmative action while disapproving of almost every specific approach for achieving it. One 
2012 survey taken during the Court’s deliberation of the Michigan cases found most respon-
dents strongly opposing preferential treatment. When asked, “As you may know, the U.S. 
Supreme Court will be deciding whether public universities can use race as one of the factors 
in admissions to increase diversity in the student body. Do you favor or oppose this practice?” 
Sixty-five percent registered opposition, and 26 percent registered support. Yet the same 
survey found a majority (49 to 43 percent) endorsing affirmative action in order to overcome 
past discrimination as long as it did not involve “rigid” quotas. Moreover, whenever voters 
have been presented with this issue in a referendum, a clear majority voted to outlaw racial 
and other preferences in university admissions.

* Sandra Day O’Connor, the pivotal vote and author of the majority’s opinion in the law school case, retired to 
be replaced by the distinctly more conservative justice Samuel Alito.
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thE lEgACY OF thE Civil Rights MOvEMENt
Although race remained a prominent civil rights issue in the 1970s, the civil rights move-
ment branched out to include women, the elderly, the disabled, the LGBT community, 
and virtually every ethnic minority. The new directions of civil rights over the past  
several decades owe their progress, however, to African Americans’ two-hundred-year 
struggle for civil rights. It paved the way politically for these new efforts, both in honing 
the techniques of demonstrations and protests and in creating a receptive audience in the 
news media and American public opinion. But most important, the black civil rights 
movement built a foundation of federal laws, judicial precedents, and administrative 
regulations that could be easily extended to other groups.

Equal Rights for Women: the Right to vote
Long before abolitionists took up the cause of slavery, early feminists, later calling them-
selves suffragists, were campaigning for the vote. (Many early suffragists also were active in 
movements for prison reform, public education, temperance, and, above all, abolition of 
slavery.) These women viewed their cause as inextricably linked to full citizenship for 
African Americans in the “rising tide of prodemocratic sentiment.”*

Despite the efforts of the suffragists, voting rights for African Americans tracked very different 
courses from the late 1840s to the late 1860s. Ironically, slaves had been liberated and handed 
the vote, while women, despite needing to traverse a much shorter distance, had progressed little 
toward gaining the franchise. (On two other issues—allowing inheritance and access to public 
education—the movement successfully revised many state laws.) Trying to account for the torpid 
pace of women’s suffrage is risky. Even in an era before opinion polls regularly measured public 
sentiment, a comparison of the histories of blacks’ and women’s rights movements suggests 
political circumstances that extended voting rights for one group but not the other.

First, unlike the black vote, which contemporaries agreed would go directly to the 
Republicans, the women’s vote appeared to confer little advantage to either party. Republicans 
found the black votes in the South particularly attractive since the former rebel states, poised 
to reenter the Union, would form a Democratic majority in Washington. Suffrage leaders 
Elizabeth Cady Stanton and Susan B. Anthony actively lobbied to include women in the 
Fourteenth Amendment and probably expected to succeed.33 As Stanton famously declared, 
black suffrage opened the “constitutional door,” and the suffragists intended to avail [them-
selves] of the strong arm and the blue uniform of the black soldier to walk in by his side.”† 
Their expectations were dashed when Republican leaders explicitly limited the amendment 
to male citizens. Claiming that including women would have endangered ratification, 
Republican politicians clearly viewed women’s suffrage to be a costly issue.‡

* During the colonial era, single property-owning women in New Jersey could vote. See Alexander Keyssar, The 
Right to Vote (New York: Basic Books, 2000); and Judith Apter Klinghoffer and Lois Elkis, “The Petticoat Electors: 
Women’s Suffrage in New Jersey, 1776–1807,” Journal of the Early Republic 12 (1992): 159–193.

† See Ellen Carol Dubois, “Outgrowing the Compact of the Fathers: Equal Rights, Women’s Suffrage, and the 
United States Constitution, 1820–1878,” Journal of American History 74, no. 3 (December 1987): 836–862, at 845.

‡ In one particularly heated exchange, Frederick Douglass—a former slave who had been present at the first national 
suffrage conference at Seneca Falls in 1848—argued that only when white women were “dragged from their houses and 
hung upon lamp-posts” would they have “an urgency to obtain the ballot equal to our own.” Susan B. Anthony gave 
the withering response: “If you will not give the whole loaf of suffrage to the entire people, give it to the most intelligent 
first.” Mari Jo Buhle and Paul Buhle, The Concise History of Woman Suffrage (University of Illinois Press, 1978), 258.
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Without a compelling political advantage to be gained, few politicians—particularly the 
Republican majority in Congress framing the amendment—were prepared to absorb the 
heavy political costs of extending the vote to women. This is consistent with the history of 
suffrage. Enthusiasm for women’s suffrage appears to have been concentrated among the 
urban, upper-middle class. Various other women’s groups either opposed or ignored the issue. 
Unlike the black vote—desperately needed by Republicans if they hoped to retain control of 
Congress and the presidency after the rebel states were readmitted into the Union—the 
women’s vote, especially given the narrow support base for this reform, conferred little polit-
ical advantage to Republicans.*

“Sex” was excluded from the Fifteenth Amendment. Except for local school board elec-
tions and liquor referenda in twenty states, women did not obtain the franchise until 1869, 
when the territory of Wyoming passed the first women’s suffrage law.34 Having lost out in 
the Reconstruction amendments, the women’s movement set out to build national support. 
Yet with only women remaining on the outside of the polling booth (at least formally), the 
movement no longer could cast its appeal in terms of universal suffrage. Now, women’s suf-
frage became a women’s issue and gave rise to two widely circulated and seemingly incompat-
ible lines of arguments. Some proponents struck a conservative note. The more conservative 
line queried the inconsistency of denying women the vote when so many ill-informed and 
illiterate immigrant men were voting. The southern variant of this argument had the white 
women’s vote diluting any chance of African Americans winning elections. At the other end 
of the ideological continuum, recasting the women’s vote as a women’s issue connected with 
a broader feminist platform. Denial of the franchise was simply emblematic of women’s 
subjugation, a condition entrenched in the traditional family structure. Prominent women’s 
issues today found their origins in the arguments of many late-nineteenth-century suffrag-
ists. These strongly held, incompatible views invariably competed for leadership of the move-
ment. Whether these organizational weaknesses reflected or contributed to the failure of 
women’s suffrage to win public support is difficult to say. As long as these fissures persisted 
the women’s movement continued to attract supporters for various causes all along the ideo-
logical spectrum—including vocal pacifism during World War I—and it took nearly four 
decades to achieve the Nineteenth Amendment. Gradually, public support for women’s suf-
frage increased, first in Wyoming in 1869 and over the next several decades in other, mostly 
western states. By 1919, fifteen states had given women the right to vote in at least some 
elections. Congress renewed consideration repeatedly from the mid-1880s until 1919, when, 
with President Woodrow Wilson’s strong endorsement, two-thirds of both the House and 
the Senate sent the Nineteenth Amendment to the states for ratification. The next year, the 
states ratified it.

Women, unlike African Americans, experienced little delay in implementing the right to 
vote. Although registration rates varied across states, women’s rates approached three-quarters 
of men’s within a decade after ratification. Over the next decade or so women were voting 
regularly at a rate only slightly below that of men.

* Ironically, the difference in the partisan advantage between black and female vote extensions might well explain 
the historical differences in the success of these groups in exercising their newly won franchise. The reemergent 
Democratic Party throughout the South later systematically stripped the vote from ex-slaves with literacy tests, white 
primary laws, and poll taxes. Threatening no one, other than saloon proprietors, women exercised their franchise 
largely unhindered. Indeed, both political parties took credit for their newly won right and appealed for their  
support.
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the Modern history of Women’s Rights
The modern extension of subsequent civil rights guarantees 
to women clearly followed the civil rights movement. In 
fact, through a political miscalculation, sex discrimination 
was outlawed in the 1964 Civil Rights Act. Initially the leg-
islation included language that covered discrimination 
based only on religion, national origin, and race. Southern 
opponents proposed and voted to add sex to this list, cer-
tain that it would decrease overall support for and ulti-
mately defeat the civil rights bill. This strategy of weighing 
the legislation down with controversial provisions back-
fired, however, when Congress accepted their amendment 
and proceeded to pass the legislation.

The surprising legislative victory did not lead to imme-
diate enforcement, however, even though the 1964 law 
created an enforcement mechanism—the new Equal 
Employment Opportunity Commission (EEOC)—
authorized to investigate and file suits against racial dis-
crimination in the workplace. With one early EEOC 
commissioner calling the sex discrimination policy “a 
fluke,” the commission initially balked at enforcing the 
employment discrimination protections for women. But 
the agency revised its orientation after a successful politi-
cal campaign focused national attention on employment 
discrimination against women.

The National Organization for Women (NOW) was 
formed in 1966 in direct reaction to the EEOC’s refusal 
to enforce this provision. Organized along the same lines 
as the NAACP, NOW initially pursued a litigation strat-
egy with mixed success. To establish a stronger legal foun-
dation, NOW and other women’s rights organizations 

dusted off the Equal Rights Amendment (ERA), which had been introduced in Congress 
in 1923 and every year thereafter with little fanfare and poor prospects. The amendment 
gave Congress the authority to implement the following statement: “Equality of rights 
under the law shall not be denied or abridged by the United States or by any State on 
account of sex.”

Using many of the same tactics honed by the civil rights movement—demonstrations, 
televised appeals, Washington rallies, and intense lobbying—NOW and other feminist 
organizations won over a sympathetic public. The mostly male members of Congress were 
not far behind. After languishing for years, the ERA was sent to the states in 1972, and 
within the first year twenty-two of the required thirty-eight states voted for ratification. But 
then the amendment hit a brick wall with the abortion issue (discussed more fully in 
Chapter 5).35 Thus instead of pitting men against women, as the Nineteenth Amendment 
had done earlier in the century, the ERA divided feminist and antiabortion women’s groups. 
What began as an uncontroversial endorsement of women’s rights—after all, the amend-
ment’s wording simply asserts that women enjoy the same rights as men—ended in strident, 

Victoria Claflin Woodhull was one of the most outspoken 
feminists of the late nineteenth century. The first woman 
to declare herself a candidate for the presidency, she 
also ran a brokerage firm and published a Marxist-tinged 
newspaper. In her 1871 keynote address to the National 
Woman Suffrage Association, Woodhull admitted her 
ultimate goal was the overthrow of the government, by 
treason if necessary. Her subsequent announcement that 
she practiced as well as preached free love lent credibility 
to opponents’ claims that female suffrage would be the 
first step toward some brave new world.
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contentious rhetoric between opposing camps.* On June 30, 1982, the timetable for ratifi-
cation expired, and the ERA became history.

The Equal Rights Amendment may have fallen short at the national level, but states may 
enact similar protections if they choose. A 2014 referendum in Oregon easily passed the two-
thirds vote threshold to add a guarantee of equal rights for women to the state’s constitution. 
This is the twenty-third state to include such a provision in its constitution. As we found with 
affirmative action and will see again with the immigration, same-sex marriage, and abortion 
issues below, this era of divided party control of government in Washington has frequently 
shifted civil rights issues to the states where proponents and opponents of certain rights can 
find more sympathetic state governments.

Feminists may have lost the battle over the ERA, but they appear to have won the war. 
During the decades since the failed ERA campaign, national civil rights policy in areas of spe-
cial concern to women has advanced steadily. In 1972 Congress enacted Title IX of the Higher 
Education Act, which prohibits funding for schools and universities that discriminate against 
women, including the size of their intercollegiate sports programs. When the Supreme Court 
in 1984 limited the law’s coverage of private groups, ruling that it prohibited discrimination 
only in those programs of a private organization that directly benefited from federal funding, 
Congress responded by passing, over President Ronald Reagan’s veto, a law that overturned the 
Court’s decision.36 And to send a message to the conservative Court, the Democratic majorities 
deliberately titled the new law the Restoration of Civil Rights Act of 1988.

Most significant developments in civil rights policy on employment practices have 
occurred during the past two decades, reflecting women’s increasing presence in the work-
force. However measured—whether by percentage of women in the workplace, or numbers 
of working mothers, or the share of women who are their family’s primary breadwinner—the 
numbers indicate dramatic growth in women’s workforce participation.

As employment issues increased, working women and their legal advocates discovered that 
the Civil Rights Act of 1964—just as some critics of the ERA had argued—offered ample legal 
protections for their discrimination claims. Though drafted principally to eradicate racial dis-
crimination, the language of Title VII of that law is unequivocal in its provisions against sex 
discrimination in the workplace: “[It is] an unlawful employment practice for an employer . . . 
to discriminate against any individual with respect to his compensation, term, conditions, or 
privileges of employment, because of such individual’s race, color, religion, sex, or national 
origin.” During the past twenty years, as the Supreme Court has considered the merits of 
women’s lawsuits charging sexual harassment by male supervisors, the Court has relied heavily 
on the 1964 provision to find that sexual harassment violates the federal civil rights law.

Congress further strengthened employment discrimination claims on various fronts. The 
Pregnancy Discrimination Act (1978) and the Family and Medical Leave Act (1993) prevent 
firing and demotion during absences for childbirth and family medical emergencies. The Civil 
Rights Act of 1991 required employers to show that unequal hiring and compensation practices 
did not reflect gender discrimination and gave victims the right to sue for damages. In recent 
years gender has replaced race at the top of the civil rights agenda. The courts, Congress, federal 
agencies, and state legislatures devote a significant amount of time to policies governing  

* Public support waned. By 1981 less than half of all voters still endorsed the amendment in those states where it 
had not yet been ratified. Gallup poll cited in Jane Mansbridge, Why We Lost the ERA (Chicago: University of 
Chicago Press, 1986), 214.
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relations between the sexes in the workplace.* Today, claims of sexual discrimination in hiring, 
pregnancy discrimination in retention and advancement, and harassment in the workplace 
constitute more than one-third of all complaints presented to the EEOC.37

Rights for hispanics
According to the U.S. Census Bureau, in 2009 the Hispanic population totaled forty-eight 
million, about 16 percent of the U.S. population.† The 2010 census figures indicate that 
slightly less than four in ten Hispanics are foreign born, with most arriving from Mexico 
and Central America. Over the years Hispanics have experienced many of the same civil 
rights injustices endured by African Americans. As “national origin” became a protected 
rights category and as the Hispanic population has grown rapidly, so have the number of 
discrimination complaints. In many respects, Hispanics have successfully enlisted the legal, 
administrative, and judicial structures constructed to protect African Americans.

Yet their civil rights concerns are also distinctive. Many lack the language skills to exercise 
their civic responsibilities in English. This introduces special civil rights issues associated with 
language and citizenship. Recognizing this problem early on, Congress passed the 1970 
extension of the Voting Rights Act of 1965, requiring that ballots also be available in Spanish 
in those constituencies where at least 5 percent of the population is Hispanic.

Other recent government actions concerning language have been less accommodating, 
however. Whether from discrimination or the expressed difficulty of administering multilin-
gual applications, a few states have adopted English-only laws mandating that most state 
business be conducted in English. When an applicant for an Alabama driver’s license chal-
lenged the state’s English-only law as a civil rights violation, a narrowly divided Supreme 
Court in Alexander v. Sandoval (2001) ruled that an individual could not challenge Alabama’s 
regulation that all driver’s license tests and applications be written in English. The 1964 Civil 
Rights Act allowed individual suits only in cases of “intentional discrimination.” The law, 
according to the majority opinion, left to federal enforcement agencies the determination 
whether English-only rules had an inherently discriminatory outcome. The decision, in 
effect, turned this class of civil rights complaints away from the courts and to political and 
administrative institutions, and stimulated Hispanic efforts to influence national policy.

Illegal, or undocumented, immigrants, who constitute a significant share of the Hispanic popula-
tion, enjoy fewer civil rights protections than do legal immigrants, who in turn enjoy less access to 
government than do citizens. The federal welfare reform law of 1996, for example, requires citizen-
ship as a condition for obtaining food stamps and certain welfare benefits. Besides having limited 
rights, illegal immigrants are unlikely to claim violations of rights they do have when doing so may 
draw attention to their illegal status and lead to their deportation. Employers who fail to pay mini-
mum wage or provide mandated breaks potentially face stiff sanctions from both state and federal 
agencies. Yet illegal workers rarely report these abuses for fear that they might face deportation.

* In 2009 Congress passed the Lilly Ledbetter Fair Pay Act to supersede a policy that sprung from a prior 
Supreme Court decision, which held that plaintiffs must file claims of pay discrimination within 180 days of the 
initial discrimination. In that case, Lilly Ledbetter learned as she was about to retire that her employer had for years 
been paying her male counterparts much more than it had been paying her. The Supreme Court threw out her case, 
but Congress amended federal law that set the deadline from the date of the most recent paycheck.

† African Americans and Asian Americans by comparison constitute 13.6 percent and 5 percent of the popula-
tion, respectively. “U.S. Hispanic Population Surpasses 45 Million, Now 15 Percent of Total,” U.S. Census Bureau 
Population Division, May 2008.
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As the number of illegal residents has swelled over the past several decades, many states—
especially those that share a border with Mexico—have sought to stop providing social services 
to these individuals. In 1994 California voters overwhelmingly passed Proposition 187, a refer-
endum denying government services to most undocumented residents. Much of the law’s provi-
sions were subsequently gutted by a federal court, but it stimulated other states to enact similar 
legislation. Since 2005 various states have enacted over one thousand laws affecting services and 
benefits available to immigrants. Although a few extend benefits and others simply bring state 
policies into conformity with federal guidelines for grant-in-aid programs (see Chapter 3), the 
majority restrict access to government services and tighten rules for a driver’s license.

The extent to which Hispanics succeed in having their complaints addressed by political and 
bureaucratic institutions may depend on their ability to maximize a fundamental political 

Map 4.5 high Concentration of U.s. hispanics: A guarantee of Political influence

Source: Data from U.S. Census Bureau, Population Estimates, 2010. Internet release data: March 2011. Percentage by State as of 2009, U.S. Census Bureau 
QuickFacts.

Note: Map shows concentration
of Hispanic population by states.
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resource—the right to vote. One of every four foreign-born Hispanics is a naturalized citizen.* 
Added to the 60 percent who are native born, about seven in ten Hispanics in the United States 
are citizens. Although the courts have in recent years tended to include immigrants under fed-
eral civil liberties protections described in the next chapter, citizenship alone confers the right 
to vote. In the absence of immigration reforms that open the pathway to citizenship, population 
numbers will continue to overstate the Hispanic community’s potential political power.

Despite the obstacles facing immigrants with illegal status and other Hispanics, the 
long-term prognosis for this group’s civic gains is bright. The population is growing rapidly 
(see Map 4.5), as are naturalization rates. Moreover, the population as a whole is quite 
young, with about 40 percent of Hispanics below voting age. As these young people, most 
of whom are native-born citizens, become eligible to vote, this group’s electoral power is 
bound to surge. Finally, the Hispanic population is distributed geographically in a manner 
that promises it political influence. The population’s residential concentration ensures that 
a sizable number of Hispanics will compete in Hispanic plurality districts. This bodes well 
for aspiring Hispanic politicians. Indeed, from 1996 to 2014 the number of elected 
Hispanic officials increased from 3,743 to 6,084. The fact that over 90 percent of these 
officials who occupy partisan offices are registered as Democrats harbingers tough times 
ahead for the Republican Party in those constituencies where Hispanics constitute a sizable 
share of the electorate. Moreover, Hispanic voters reside in some major swing states such as 
Florida and Colorado and soon it appears, they will become pivotal in Arizona and Texas. 
(We revisit Hispanics’ growing political clout in Chapter 12 on political parties.)

gay Rights†

The favorable “rights” climate generally has encouraged other groups to come forward—
most prominently, the gay community. But civil rights protections for gays remain a murky 
area of national policy largely because the public’s views and, consequently, elected officials’ 
commitments are still forming. Moreover, many claims of the gay community have not 
always fit neatly into the statutory provisions or judicial precedents created during the civil 
rights era that have over time become the basis for civil rights protection of other groups.

A decade or so ago some observers foresaw the Supreme Court establishing a beachhead 
for an expanding gay rights movement, when it struck down a voter-approved amendment 
to Colorado’s constitution that prohibited state and local governments from protecting gays 
and lesbians against discrimination based on sexual orientation. The Supreme Court ruled 
that the amendment unconstitutionally denied gays equal protection, yet the Court did not 
actually confer any specific rights to gays. Nonetheless, by applying the critical Fourteenth 
Amendment to gay rights claims, Romer v. Evans made this group eligible for positive protec-
tions if state and local jurisdictions deemed them appropriate.38 But in 1995 Congress voted 
down legislation that would have incorporated sexual orientation into existing employment 
rights laws. The next year it passed the Defense of Marriage Act (popularly known as 
“DOMA”), which not only rejects same-sex marriages but allows states to ignore these unions 
sanctioned in other states. More than symbolism was at stake in this law. By one count, over 

* To be eligible for naturalization, immigrants must have permanent resident visas for five years or, if married to 
a U.S. citizen, have lived in the country for three years.

† Throughout our discussion we refer to the rights of “gays” in the broad use of this word, which includes lesbian, 
transgender, and bisexual individuals in addition to gay men.

News Clip
Supreme Court Gay  
Marriage Ruling
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a thousand federal rights and benefits are available to married couples, including Social 
Security survivor’s benefits, Medicaid eligibility, and estate tax exemptions or reductions.39

Despite these setbacks, the gay rights movement has celebrated some major successes. In 2009, 
Congress expanded federal hate crimes protections to gays. (The hate crime designation refers to 
those provisions of the criminal code that make illegal—or stiffen penalties for—violence directed 
against individuals, property, or organizations because of the victims’ race, gender, national origin, 
or sexual orientation.) The next year it ended the military’s “don’t ask, don’t tell” policy that per-
mitted service by gays only as long as they did not disclose their sexual preference.

In addition, the gay rights movement has targeted laws at the state level. Currently, about 
thirty states and the District of Columbia extend hate crime protections to the gay commu-
nity. However, the main issue at the state level concerns same-sex marriage, because the state 
law governs marriage and divorce. This issue had been brewing in state and federal courts and 
in state legislatures for over a decade before it burst into the national news early in 2004 after 
the Massachusetts Supreme Court ruled that a state law banning same-sex marriage violated 
the state’s constitution. In 2008, the California Supreme Court similarly ruled that the state’s 
ban on same-sex marriage violated the state constitution’s equal protection provisions.

These sudden, mostly judicial changes in long-established policy were bound to trigger a 
reaction. Within weeks of the California decision, sponsors of an initiative to amend the 
California constitution to define marriage as the union of one man and one woman qualified 
for the 2008 election ballot. To the surprise of many, California voters—long regarded as 
among the most progressive electorates in the country—passed the initiative by a margin of 
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52 percent to 48 percent. Numerous other states’ referenda generated similar results. Yet over 
the next several years public opinion changed dramatically, swinging 20 percentage points to 
57 percent favoring same-sex marriage by 2012. That year’s election produced the first popu-
lar vote victories for same-sex marriage in Maine, Maryland, and Washington.

In Figure 4.1 we see that the driving force of this massive opinion change occurred among 
younger respondents. Although every age cohort shifted to more liberal positions during 
these years, the trend was most pronounced among “millennials.”

In the spring of 2013, the Supreme Court issued a landmark ruling that DOMA violated the 
constitutional rights of same-sex couples, but the majority opinion read as though it left room 
for the states to set their own marriage rules.40 Two years later the Court revisited the issue, and 
it decided by 5 to 4 that marriage choice is a fundamental right provided for by the Fourteenth 
Amendment, yet another legacy of black Americans’ 200 year pursuit of their civil rights.41

ChAllENgiNg tYRANNY
This historical survey of civil rights in America reveals courageous men and women advo-
cating for their fellow citizens who were suffering injustice. But this history also reveals that 
these efforts did not always suffice. True to James Madison’s observation in Federalist  

Figure 4.1 support for same-sex Marriage Differs across generations

Source: Pew Research Center Religion and Public Life Project, “May 2016, Public Opinion on Same-Sex Marriage,” accessed at http://www.pewforum 
.org/2016/05/12/changing-attitudes-on-gay-marriage/.

*Line labels indicate birth year of respondents.
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No. 10, the cause of civil rights is advanced only when a large national majority fully takes 
control of the federal government and challenges tyranny in the states. The politicians who 
assembled these broad national coalitions were keen political strategists. Abraham Lincoln 
and the Republican Party rode into office advocating “Free Soil, Free Labor, Free Men,” 
not eradication of slavery. Nonetheless, their political success allowed them to conduct a 
costly and bloody war to preserve the Union and abolish slavery.

From the 1880s through the 1950s neither party could muster a majority even within 
itself, much less the government, on behalf of civil rights for African Americans. Consequently, 
the cause languished, and generations of African Americans were doomed to lives marred by 
segregation’s shameful regimen. Then, in the 1960s, the Democratic Party rode the crest of 
public opinion generated by the civil rights movement. The 1964 election gave Democrats 
the presidency and huge majorities in both chambers of Congress. They enacted strong new 
civil rights policies and enforced them. Advances in civil rights since those years rest on a firm 
foundation of laws and institutions created in response to these historic events.

What does the difficult history of the civil rights movement say about the operation of 
America’s political system? The struggle for civil rights has seriously tested the politics of self-
interest. Yet all of the politicians who worked to advance black civil rights offer a more con-
fident depiction of political ambition than the one James Madison presented in Federalist  
No. 51. Whereas Madison viewed the Constitution as neutralizing the ambition of politi-
cians and factions, the history of civil rights portrays these same vote-seeking politicians and 
political parties as transforming moral justice into public policy.
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to prevent the eradication of slavery? What steps were 
necessary to remove the obstacles to emancipation?

2. What benefits did Reconstruction produce for former 
slaves? For northern whites? What benefits and which 
groups did Reconstruction “leave out,” and why?

3. What party did most African Americans support prior to 
the 1930s, and why? Why did this change after the 
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